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SIGNIFICANCE OF INDIAN CONSENT

In reviewing the Prese

: nt day issues of i
; I ;
relation to the Canadian Governmen ndian people ip

t,
historical developments leading up to
today.

it is important to review the

o : the circumstances we are ip
. ) ‘
+ O necessity, reviewed the entire Canadi
3 . P a i
Perience and the Indian Nations' 5

. :
Xperience to reach the conclusions

we have regarding all these issues.

This paper will review the entire spectrum of Indian/
Canada experiences to understand the significance of the arguments

being put forward by our leadership today. We will begin with an

outline of the conclusions of our research and follow-up with a
provision of the supporting information crucial to the basic

questions of the Indian Nations status with Canada.

THE ROAD BACK:

The key to Indian survival as Nations will lie in our
lock back to the parallels which exist between the Indian/Crown
relations and the Indian/Canada relations. To do this, we will be
locking at the accommodation of Indian interests by England when
colonizing and the acoommodation of Canada yet to be defined. In

this lies a formidable weapon for the Indian Nations position.

Strongly based in historical documentation is the fact
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This statement begs the question then of WHY DID

ENG
LAND RECOGNIZE INDIAN TITLE TO THE LAND? There were two funda

mental and important reasons why they did at that time

The First Reason: The Indian Nations were in

total control of the land and had the people,
the political and military power to defend the
territories in the Americas. England had to
move cautiously if she was to gain access into
this new world which a sovereign tribe in-
habited. There were plentiful Indian wars with
the British and the Indian Nations proved to
be a military might which forced the British
to recognize Indian political will to protect

their land.

The Second Reason: By the time North America
was discovered and settlers moved to. the new

world, an International law was established to

protect inhabitants of the territories being

colonized. England recognized International

1aw and had come to agreement with other

i i ies.
nations in who would colonize what territor

i + d
In recognizing International ljaw, England ha

t.or
to prove ownership of the land by congues

consent.
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i The fact that the Indian Nations were in control was ex-
::P fied by Chief Pontiac who commanded an Indian uprising against
e
British and along with other Indian leaders fought with such com~

prehensive military actions that the English chose to negotiate with

the Indians. As the Indians continued to maintain a strong position

as the sovereign nation, the Royal Proclamation was negotiated to

gain consent of the Indian Nations. In this Proclamation, England

was forced to maintain her position as an invader and agreed to

recognize an Indian territory beyond which she would neither have

jurisdiction nor legislate for the Indian Nations. The Indian Nations

agreed that if it was in their goodwill they would cede land to the
English before ceding to any other nation and would not interfere in

England's internal affairs.

England negotiated other Treaties with particular groups
in the Eastern part of Canada. The major fact is that England had
developed a process recognized by International law as a means of
claiming ownership or jurisdiction. England had done her homework
and developed a legitimate means of acquiring land recognized by the
Indian Nations as a legitimate means for dealing with them (oooand
recognized intermationally). The qualifying component of this pro-
cess is getting Indian consent which could be proven as being acquired

legitimately. The Royal Proclamation and the Treaties were the proofs.

A significant detail of this process which should not be

lost on us is when the Royal Proclamation was being negotiated and

; i hat
ratified by both sides, the Indian Nations had no way of knowing t

i lia-
the King of England was in a power struggle with the English Par:s

ment for jurisdiction. Those defining the terms ©
ot inform the Tndian Nation

f these agreements

s that his power
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in 1763, the King had the powe
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THE BRITISH NORTH AMERICA ACT OF 1867:

and developeza::el:rfiZ::a;ojzz :z::érs . the'five ST
England as the proper relationshi - A?t e
e B ‘ns ip they wished to have in forming a
eir colonies. However, the environment and
activities of the Indian Nations was still powerful enough to keep
the settlers respectful and the government officials mindful to
keep the relationship with the Indian Nations on an even plane. To
prevent further outbreak of wars with the Indians, the English govern-
ment in conspiracy with its government officials in Canada did not dare
openly discuss further access to Indian Lands and deliberately left the
Indiane out of all constitutional discussions. It was in this mood that

the English Parliament agreed to pass the British North America Act of

1867. By this time, the English Parliament's statutes had the force
of law superceded only by the Magna Carta an
freedoms. Within the B.N.A. Act was Section 921

responsibility to administer Britain's obligati

d their constitutional
(24) outlining Canada's
on to the Indian Nations.
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confederation o
f their colonies. Knowing this situation existed
’

Canada was :
faced in 1867 with the same dilemma that England faced

in 1760 o i
A f the right to Occupation of the lands. Once more, for
Cana. the Indian Nations were in a superior position. We can

poift to England as having legitimate relations with the Indian
Nations up to this point but in her passing the administration of
these obligations to Canada the process of consent broke down. The
agreement reached by England and Canada, in this respect, was done
without the knowledge of the Indian Nations and nowhere is their

consent to be found for this arrangement. Canada therefore took

over Britain's obligations illegally as it was entirely unknown to
the Indian Nations.

: What was Canada's true situation at the time. First

of all, as a young Nation she had no laws of her own other than the
B.N.A. Act by which to deal with the Indian Nations. Secondly,
England had developed a process and the vehicles by which to obtain
Indian consent by acceptable International standards of protocol
and agreement through the Royal Proclamation and Treaties. Without
her own process to depend on, Canada had only England's experience
by which to carry on settling the west and porth. In the meantime,
as far as the Indian Nations were concerned their agreements were
still with the Queen and not of Canada's making, rightly so. Canada
then looked to the United States experience of settling their country
and their dealings with the Indian Nations. What they saw were

i t time
numerous Indian wars costing the United States government at that

1 budget for all her affairs was
itions

some $20,000,000. Canada's tota

£20,000,000. She could not afford these wars and yet her amb

: L ¥he
would not let the issue go. secondly, when she looked west

powerful a position as the

Indian Nations on the Plains were in as
1f Canada

indian Nations in the East when England settled there. -
went to war, she had no military force to speak of and no policing
' 3 ’

ability at all The number of settlers in these areas was minimal

lements nine people or thirty people but never

counting in some sett
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Indians, not being able to 90 to war, not being able to afford

one, wanting to settle the west and Stretch Canada from coast to

coast, Canada had no alternative but to negotiate with the Indian

Canada also had another
option and that was to lie to the Indian Nations about the nego-
tiations. This she did.

England had carried out,

people. But in choosing to negotiate,

Rather than begin all over again what

Canada based her ownership of the Eastern

Nations land on what England had done. Canada did not renegotiate

England's terms in the name of Canada with the Indian Nations. Fur-
thermore, in choosing to negotiate with the Indian Nations for the
right to occupation, Canada's representatives did so in the name of
the Queen knowing full well the Queen in Englad was without power
having the force of law. The Indian Nations to this day believe
that their relationship is with the Queen (Crown) in'right of Eng-
land. This deliberate deception was part of a larger scheme within

which Canada is still enmeshed.

That larger scheme was to obtain the land by deception.
Once a foothold had been gained the plan was to weaken the Indian
people by whatever means available and eventually put the Indian
Nations in a position so vulnerable that consent would end up fully
in Canada's favour. This scheme worked for Canada as far as ob-
taining the land fraudulently from the Indians but to this day it
has not worked to obtain Indian consent regardless of how weakened
our Nations have become. The scheme did not work and Canada is

8till trying.

Let's examine this information in more detail and see
what evolves from our thinking of the situation. Canada cannot
point to the Royal Proclamation of 1763 as a legitimate means by
which she obtained consent of the Indian Nations. That process was

accepted by the Indian Nations for dealing with England and no other
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abided by the International
Canada cannot point to the B.N.A
s of obtaining Indian consent since

hich the Indian Nations consented to

Act of 1867 as a legitimate mean
she cannot show the vehicle by w

the terms of the B.N.A. Act. To make matters worse, Indian people

Act as Canada's authority for dealing with
them until this past decace.

did not know of the B.N.A.

At least 99% of the Indian people be-

lieved Canada was an agent of the Queen. Without England, Canada

had no basis for her occupation and still today has nothing on which
to base her occupancy. If Canada pointed to the Indian Act, she
cannot demonstrate Indian consent to its terms. Nowhere can Canada
point to the Indian Nations consenting to this legislation. What
history does not have within its pages anywhere as far as Canada is
concerned is Indian consent. We cannot find it. The only other
place Canada can point is to the James Bay Settlement Agreement in
1975. This Agreement was made under duress and its legality can be
questioned: it does not speak for all the Indian Nations in Canada.
Finally, there is the Constitutional Accord of March 1983 to which

not all the Indian Nations have subscribed.

From 1867 to the present day, Canada cannot prove owner=

ional
ship by conquest or consent. Nowhere can Canada show the Internation

community that she has obtained congent from any Indian Nation 1n

3 : i riod
Canada. What Canada has been participating 1n throughout this pe

i btain
is collusion to develop a basis of strength from which tc o

i ss, To do
Indian consent giving up as little as she can 1in the proce

te of West-
this, Canada went to England in 1931 and through the Statu

glish Parliament increased her jurisdiction.

minster passed by the En
This Statute stated that any law pa
English Parliament would be passed without

ssed by Canada and sent to the
being changed but the
la. This process

a
again was done without the knowledge of Indian people



this generation of Indian
did not know of the Ca
the B.N.A. Act, the Indian Act,

Many believed they were agents of

People, for the m‘ajol’ity,

nadian Government,
Or the Statute of Westmingter
the Queen until the Constitution

became an issue in the 1980's. Indian leaders had to fight for this

information and we can conclude that Canada did not want the Indian
people to know what she was doing until she could establish her base.
Because of this conspiracy, Indian people continued to believe their
relationship was with the Queen of England until 1980.

It is significant that through this period of starvation,
disease, religious repression, non-education, alcohol, economic black-
mail, and assimilation, Canada could not obtain Indian consent for
the taking of lands. Regardless of the process they engaged in or
how the guestion was put, Indian Nations refused to consent and
demanded instead a recognition of our title, sovereignty and right

to self-determination.

What this has built for the Indian Nations is a powerful

leverage indeed. Canada has not yet found the means by which to
obtain Indian consent and is still wrestling with the question.
According to the Indian Nations, had they known the King had

forsaken them in 1867, had they known of the changing political re-

enegotiated the terms of the Royal

lationship, they would have r o

Proclamation on the basis that we are nations and sovereign.
we did not know and were not informed.
Indian Nations is a history of collusi

canada and England for the taking of Indi

what this creates for the

on and conspiracy by both
an lands by fraud. Such a
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treaty route in the late 1800's ang early 1900'
going to war.

$ as opposed to

What we must ask ourselves in 1983 is why is Canada
sitting down with the Indian People in spite of the powerful
position she seemingly has. We are not in the same powerful
position we were in 100 years ago. If we can understand this
question then we might clue in to the vulnerability of Canada's
position. Looking at the Royal Proclamation and the Accord, both
these documents were forced by Indian Nations. One process Canada
may use to show some legitimacy in meeting international standards
is that of the Land Claims Process. This process deals specifically
with title and consent. Once Canada can demonstrate to the Inter-
national community that she has a legitimate process in place to
obtain title by consent, this will correct all her past history of
collusion and conspiracy to defraud the Indian Nations of their title
to their lands. At this point in time, it is correct for us to say
that all of Canada is Indian land. The problem for the Indian
Nations is that the Land Claims Process is still the most active
policy of Canada to obtain our consent for extinguishment of title.
Once we agree to this process, participate in it and sign an agree-
ment, we have strengthened Canada's belief that this is the route
to go and give her the incentive to pursue this policy with in-
creased vigour. BSo far the Indian Nations have participated in
negotiations through this process, but Canada cannot yet point to
any Indian Nation's consent for Canadian ownership of the land.

Once she has achieved consent even if it is Nation by Nation and
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not all at once,
N ‘ interna
acquiring right to occupancy ang ¢ tional standargs for

leverage of the Indian Nations in 1983

to a i i i
ny group as having given its consent. If she were asked to
pProve her right to the land and demonstrate how she obtained it

legitimately, she does not have a leg to stand on. The only pos-

sible reference she can point to are the Treaties but it would be
dangerous for her to do so since she has broken the terms of the
Treaties and obtained them fraudulently in the name of the Queen
knowing full well the Queen had lost her power to legislate.

It makes sense for Canada to have entrenched the

Treaties and any Land Claims Settlement in the Constitution Act
of 1982 as it shows the issue is being dealt with domestically.
With nothing else to rely on and Indian testimony dangerously
pointing out they didn't know of Canada but only of the Queen,
Canada's own collusion would backfire in her face dramatically.
She could not find a single Indian individual who could testify
on her behalf that she had dealt with them honestly and obtained

their informed consent for title to their lands.

We found, for ourselves, it is easy to understand the

,¥.A. Act, the Indian Act and other legislation because it is so
When we tried to fill the historical gap

tion was extremely

readily accessible to us.

from the early 1900's to 1969, the Indian informa

limited. When we talked to this generation of people, they did not

know of Canada, the B.N.A. Act, or the Indian Act. When we tried to

Canada kept the information from them
coming to light.
t their

find out why, it was simple:
hoping to aain congent without this history ever
a for the Indian people to believe tha

1¢ was helpful to Canad |
yeen of England. As canada allowed this

agreements were with the Q
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deception to conti
ntinue, she coulg Continue ¢4

Hatural Law Prevails in the eng, It was inevitabl

e
that Canada would be caught in her own deception. as a nation
Canada can no longer rely on English law for 1

, egitimizing consent,
She is on her own.

She cannot rely on the testimony of Indian

Nations for proof of consent. She cannot rely on her own laws be-

cause Indian consent was not obtained and the Treaties were not
entrenched in her laws. Furthermore, for her to obtain right to
title by conquest in 1984 would mean that she would have to go to
war with the Indian Nations. She cannot politically survive such

a move within the International climate. Her only option again is
to cobtain Indian consent which can be justified internationally.

The Third World would certainly understand the Indian Nations
arguments to title - pressure which Canada would not be able to with-
stand. She could afford to fool around with us as long as the issue
was kept domestic and out of the international arena's scrutiny.
Once the Indian Nations went international on the issue of the Con-
stitution in a dramatic and well-publicized way, Canada had to show
somehow that a legitimate process was being developed. Thus the
first time she included Aboriginal and Treaty Rights in the Con-
stitution, she kept it to just that. Once our people went to the
United Nations and Europe, she then included a Constitutional Con-
ference as a means of identifying and defining those terms. Having
included this in the Constitution would ensure most Nations that
Canada was sincere in wanting to settle this whole matter and keep

i i ile this process was
other Nations' scrutiny out of the picture whil p

being implemented. It bought time for Canada to prevent inter=

. S ; verage
national intervention and gave the Indian Nations in 1983 a leverag

for negotiations.



recognize what was always there. Canada will continue this process

looking for some means to keep us busy while finding some means of

obtaining consent.

Is the Accord a legitimate route for obtaining consent?
To ratify the Accord on behalf of the Indian Nations, the Assembly

of First Nations would have to demonstrate a process for ratification

by the Indian Nations as authorizing the A.F.N. to consent on their

behalf. Are the Federal and Provincial Governments using the A.F.N.

to do their work for them in organizing the Indian Nations to
obtain their consent through the A.F.N.? It is conceivable that the

A.F.ll, could become the legitimate vehicle by which the Indian Nations
could consent to terms worked out with Canada but this depends on
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whether these terms Satisfy
Nations mandate the A.r.n.
meantime, Canada will keep

consent &aﬂon by Nation should the

1. 1n the
claims Process going
AIFIIJO

for obtaining
route not SUccead,

What of the amending formula? we Say we must be part

of the amending formula to guarantee protection.

Consent is the
major issue of the Indian Nations within the constitutional dis-

cussions and yet we have not fully debated whether we should even
give our consent. We must first deal with whether we are going to
give our consent to what Canada had done in our past before even

locking at whether we are going to give our consent in the future.
When Canada receives Indian consent to title, then all her past is

corrected. What we consent to in the future is yet to be defined.

What do the Elders say? First of all we look at our
own pattern of discovery of these issues. Every time we faced a
crises we discovered a new awareness of the truth which served to
strengthen our position. We find this again in looking at the
argument of consent. The older generation will say now to us =
now we got the picture - right in our dealings with Canada and her
robbing the Indian Nations of our land. But down the r?ad are we
going to uncover further truths which prolong the politlfal un-
certainty of our people. So even in this, they say we did not io
far enough. We are right in what we have found on consent. Bu

i ing our-
to go further, we should not be moving towards entrenching
7 Again we have to look at

ing of this

selves in the Canadian Constitution.
n
why they maintain this stance and seek out the mea

position.



