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Supreme. Court of Canada
Laskin, C. J. C. , Ritchl,e , Dicksoa,

Bee tz , Estey, liclntryre, Chouinard 'Larner aud Wilson, JJ.
Iilovember l, 1984.

Suumary:
The Counsel of the Musquea'm Indian

Reserve No. 2 ia Vaacouver surrendered
L62 acres of the reserve to the Govern-
uent of Canada for lease to a golf
club in L967 . Proposed terrns of the
lease were discussed among the Band

Council, government officials and Ehe
golf club before the surrender, but
the terns were not settled between the
governmeot and the golf club until af-
ter the surrender. The tems were mtrch

less favourable than those the Band un-
derstood would be obtained. Wtten the
Band finally with great dlfficulty ob-
taiaed the terus of the 1ease, it
brought an . actioa in L97 5 agai.nst the
Governraent f or damages for breach of
trust iu failing to obtain reasonable
terms of lease.

The Federal Court of Caaada, Trial
Divlsion, in a judgoaent unrePorted in
this series of reports allowed the. ac-
tioa and awarded the Band ten million
dollars danages. The Goverumeat aP-
pealeci -

The Federal Court of Appeal iu a judg-
uent reported 45 N.R. 181 ; 143 D.L-R-
(3d) 416, allowed the appeal and dis-
nissed the action on the ground that
the surrender to the Governmeot of
Canada did not establish a legally or
equitably enforceable trust. The Band
appealed.

The Supreme Court of Canada unanilnous-
1y allowed the appeal and restored the
trial judgment.

Dickson, J. , with Bee tz , Chouinard
and Lamer, JJ, concurring, hel<i that
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because the land was inalleaable except
upon surrender to the Crown, whlch had
a broad dlscretion in deallng wlth
surrendered land, the surrender created
an equltable or fiduclary duty ln the
Crown to deal wlth the land for the
beneflt of the Indlans. Although the
ter:ns upon whlch the Band was PrePared
to surrender the lands were not incor-
porated ln the surrender, the Band was
induced by the dlscussed tems to
.surrender the land and tt was uncon-
scionable that the Government lgnored
then and reached a less advantageous
agreenent wlthout returnLng to the Band
for consultatiorr. Danages should be'
awarded as if for breach of trust. See
paragraphs I to 69.

Wilson, J., with Ritchie and McIu-
tyre, JJ., concurring, was of the opin-
ion that an express trust was created
upon surrender and that the Government
breached the trusi by reaching a less
advantageous agreement without return-
ing to the Band f or cousultatiorl. In
accordance with trust prlnciples dan-
ages should be assessed as of the date
of trial, not the breach, givlng the
band credi.t for any increase Ln the
value of the land. See paragraphs 70 to
120 .

Estey, J. , was of the oplnion that
the matter could be deteru,ined uPoB
agency principles, finding the govern-
ment liable for breach of lts agency on
behalf of the band. See paragraphs 128
to L37.

DAIYII\GES TOPIC 4OO1

Interference with econonic relations
Breach of fiduciary relationship

General The Government of Canada
breached its fiduciary duty to an
Indian Band in leasing surrendered
Indian land on disadvantageous terms

The Supreme Court of Canada awarded
danrages on the basis of breach of
trust rules and assessed darnages as
of the date of trial, not the date of
breach The court held that lt was
presumed that the Band would have
developed the land Ln the most advan-
Eageous way, giving the Band credit
for appreciation of the value of the
land in the meant i-me See paragraphs
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68, iI I to L23.

aQUIfa - IOPIC 3606
Fiduciary or confidentlal relatLon-
ship Flduciary relatlonship hrhat
consritutes - Ttre Suprene Court of
Cana:a held the surrender of reserve
land bY ^eB Indlan Band to the Crown
for rre purpose of leasLng it to third
part:es created a flduclary or equi-
cable duty la the Crown to deal with
che land for the beneflt of the
Indi=rs Ttre court held that the
fidwiary duty depeuded upon the
pror--.-.sitioa that the Indlan land was
ioal'eaable except upon surrender to
the Crown which Ln turn had a wide
discetion in dealiag w.ith the land -
See leragraphs 33 to 36.

:fAE $ID HISREPRESEI{"IATI0I{ - TOPIC B
Frauulent nisrepresentation Equi-
cab.: f raud t{trat constitutes The
Gove:rmeat leased surrendered Indian
Iaoi ou less advantageous terns than
the -ndians expected without consult-
iug :-ben, thea for twelve years re-
fuss, to give the Indl,ans a copy of
the -ease - The Supreme Court of Cana-
da i]d that the Governnent's conduct
coas:i tuted equitable fraud aud pre-
vee:3: the liodtation period for aa
act:--a against the Goveranent f ron
rurr--:lg The court def ined eguitable
fra-c. as conduct which, having regard
Eo -a''rue special relationshlp between
the =ro parties coocerned, is an un-
corr-<i onable thing for the one to do
tor--is the other - The court held
cha: it was not necessary for the
f rauuleut concealnent to arnount to
dece-c or colnmon 1aw fraud See para-
graFs 65 to 66, 108 ro 110.

:ID]As T0PrC 5466
T ani= Surrender of lands Effect
of - An Indian Band surreudered re-
se:rr= land to the Government f or
i ea-= to a third party The Supreme
Cou- of Canada held that, because
tbe :eserve land was inalienable ex-
cep: upon surreuder to the Govern-
rnee: - which had a wide discretiou in
<ie; - ' .g rith the land af ter surren-
de=- rhe surrender created an equita-
b1e:iduciary duty ln the Government
io:eal with the land for the benefit

55 N.R;

of the rndlans The court held that
the Government breached its duty tn
acceptlng wlthout further consulta-
tlon wlth the rndians a lease whlch
was less advantageous than the terms
the Indians .€rxpected in agreeing to
surrender the 1and.

INDIANS - TOPIC 5479
Lands Surrender of lands Foru of

An rndian Band agreed to surreuder
reserve land to the Goverr ment for
lease to a third party on certaln
terms - ltre surrender did not incorpo-
rate the understood terms and the
Goverament subsequently reached a
lease considerably less advantageous
- The Suprene Court of Canada held
that, ttlthough the agreed upon ter-urs
were not part of the surrender, the
terms induced the Indiaus to surren-
der their land and it would be un-
conscionable and intolerable Ln
equity to pernit the Govern&ent to ig-
nore the ter^us - See paragraphs 6l to
64.

INDIA}-IS - TOPIC 5505
Lands - Reserves Title Ttre Su-
prene Court of Canada held tha-L Iu-
dian title to reserve land is a pre-
existing lega1 right, which is not de-
pendent upoa the Royal Proclauration of
L763 The court held that Indians
have a legal right to occupy and
possess certai.n lands, the ultiuate
title to which is in the Crown Ttre
court held that describing the inter-
est as beueficial or personal and
usufructuary was noi accurate and that
the nature of the Indians' interest ls
best characterized by its general
inalienability coupled with the
Cronn's obligation to deal with the
land on the Indians' behalf when the
interest ls surrendered See para-
graphs 37 to 48.

INDIA},IS TOPIC 5506
Lands Reserves Nature of Indian
interest in T The Supreae Court of ',

Canada held that Indians have a
legal right to occupy and possess cer-
tain lands, the ultimate title to

held that describing the interest as.
beneficial or personal and usufruc- .
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tuary was not accurate and that lt was
)est characterized by 1ts general in-
allenabtltty coupled with the Crown's
obltgatlon to deal with the land oo
the Indlans' behalf when the interest
ls surrendered - See paragraphs 42 to
48.

LIUITATION OF ACTIONS TOPIC g42S
Bars - Dlsallowance of defence Con-.
siderations - Fraudulent concealment
Ttre Government leased surendered
Indlan Resenre lands on terms less
advaatageous than those used to Lnduce
the IndLans to surrender the 1and,
then for twelve years refused to gLve
the Indians a copy of the lease - The
Indians brought ao action agaLast the
Government five years after learning
of the terms The Governnent pleaded

- that the action was barred for not
befng brought rcithia six years of the
lease - Ttre Suprene Court of Canada,
held that the Government's conduct ln
concealiug the lease's tems constL-
tuted equitable fraud and prevented
the period of linitations from rtrnning
:atil the Iadians learned of the terms

- - See paragraphs 65 to 66.
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This case was heard on Juue 13 aud
L4, 1983, 8t Ottawa, Ontario, before
Laskin, C.J.C., Ritchl,e, Dlcksoo,
Beetz, Estey, Mclntyre, Choulaard,
Lamer aad l.Itlson, JJ. , of the Supreme
Court of Canada.

On November I , f984, the judgoent of
the Supreoe Court of Canada rras de-
livered and the following optaloas
were flled:

Dicksoo, J.
69;

l.Iilson, J.
127 ;

Estey, J.
r37 .

see paragraphs I

- see paragraphs 7A

- see paragraphs 128

to

to

J. I. Reynolds
the appellants;

to

Beetz, Chouinard and Laner, JJ., coa-
curred with Dicksonr J.

Ritchie and Mclntyre, JJ. , concurred
with l{ilsoa, J.

Laskln, C.J.C., took uo part in the
judgureut.

t f I Dickson, J. : The question is
whether the appellants, the Chief aad
Councillors of the MusqueErn Iadian
Band, suing on their own behalf aad on
behalf of all other nerb.ers. of the
band, are entltled to recover damages
from the federal Crown Ln respect of
the leasing to a golf club of land on
the Husqueam Iadlan Reserv€. Colll€rr
J., of the Trial Division of the
Federal Court, declared that the Crown
was ln breach of trust. He assessed
damages at $ 10 ,000 ,000. Ttre Federal
Court of Appeal allowed a Crown ap-
peal, set aside the judgment of the
Trial DivisLon and disnissed the ac-
ti.on. ISee 45 N.R. 181; 143 D.L.R.(3d)
416. J

I General

121 Before adverting to the facts r
reference should be uade to several of
the relevant sections of the Indian

and
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Act, R.S.C. 1952, c. 149 as a^ended.
Section l8( 1) provldes in part that
reserves shall be held by Her Maiesty
for the use of the resPectlve Indian
bands for whtch they were set apart.
Generally, lauds Ln a reserve shall
aot be so1d, alLenated, leased or
othenrLse dlsposed of until they have
been surrendered to Her MaJesty by the
band for whose use and beneflt ln colr-
Bon the reserve was set apart (s. 37i.
A surreuder Bay be absolute or quall-
f led, condl,tloual or uocoadltional ( s.
3S(2)). To be valld, a surrender must
be oade to Her Hajesty, assented to by
a naJorl.ty of the electors of the
band, aad accepted by the Govera,or in
Couacll (s. 39(1)).

t3I lhe glst of the preseat action is a
claln that the federal Crown was ln
breach of lts trust obltgations in re-
spect of the leasing of approxl,unately
L62 acres of reserve land to the
Shaughnessy tleights Golf Club of Van-
couver - The baad alleged that a ntrmber
of the terms and coaditLons of the
tease were dlfferent fron those dis-
closed to thera before the surrender
vote and that some of the lease ter"ms
were not disclosed to then at all. The
band also clained fallure oa the part
of the federal Crown to exercise the
requisite degree of care aud manage-
rrrent as a trust€€.

II The Facts

t4l The Crown does not attack the
findings of fact uade by the trial
judge. The Crown sinply says that on
those facts rro cause of action has
beeu nade out. The following suriltrary
of the facts derlves directly from the
judgmeat at trlal. Husqueam Indian Re-
senre (tto . 2) in 1955 contaiued 41 6 .53
acres, situated within the charter
area of the City of Vancouver. The In-
dian Affairs Branch recoguized that
the reserve was a valuable one, "the
nost potentially valuable 400 acres Ln
Vancouver tod,ay". In 1956 the Shaugn-
nessy Heights Golf club was interested
in obtaining land on the lfusqueam Re-jerve. There were others interested in
developiag the land; alrhough rhe bandt{as never told of the proposals f or

developneut.

t5] 0n April 4, L957, the President of
the golf club wrote to Mr. Anfleld,
District Superl,ntendent of the Indlan
Affairs Brauch, settlng forth a pro-
posal for the lease of 160 acres of
the Indl,au Reserve, the relevant terms
of which were as follows:

l. Itre club was to have the rlght to
coostruct orr the leased area a golf
course and couutry club and such
other butldlngs and facllitles as lt
cousidered approprlate for lts uterf,-
bershlp.

2. Itre lnttlal term of the lease was
to be for fifteea years conmenclag
Hay I , L957, wlth the club to have
optlons to extend the teru for four
successive periods of flfteen years
each, Bivlng a maximtrm term of
seventy-five years.

3. The rental for the flrst fif teen
year terrn rnas to be $25 r 000 per arr-
DUE.

4. the rental for each successive
fifteeo year period was to be deter-
nlned by mutual agreement between
the Departnent and the club and
failiag agreement, by arbitration,
but the rental for any of the fif-
teen year renewal perl,ods was 1o no
event to , be iacreased or decreased
by over that payable for the pre-
ceding fifteen year perlod by trore
than L57" of the lnitial ren.t.

5. At any tLme during the teru of
the Iease, and for a perlod of up to
six moaths af ter terulnattou, the
club was to have the right to renove
atry buildings and other structures
lt had constructed or placed upon
the leased area, and any course in-
provenents and facilities.

t6] On April 7 , L957, a band couacil
roeetlng was held. Mr. Anfield presld-
ed. Itre trial judge accepted evi-deace
on behalf of the plaintiffs that not
all of the ter-ms of the Shaughnessy
proposal were put before the band
council at the meeting. William
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..u!r r: i: - a councilor , said copies of
r(. l.:-rposal were not given to them;

rr. J:: oot recall any mention of S25 , -
.'\r\l nc: year for rental; he described
- r ss a vague general PresentatLon
. r I h :eference to l5-Year Periods.
.'tr Le I 3dward Sparrow said he dld not
' ct'sl - the golf club ProPosal being
.- r;srrt --rlt in ful1 . At the meetlng the
\rrrJ -''-auocil passed a resolutLon which
: lrc ::ial judge Prestrmed to have been
.i t.rr1t up by Hr. Anfield. The relevant
.-rr rt --j the resolution reads:

"ti: we do approve the leaslng of
ur:-quired lands on our Musqueaul
! .S - 2 and that ln connectioa with
r h: applicaEi.on of the Shaughnessy
,.1.:-j C1ub, w€ do aPProve the submis-
s:-'E to our Musqueam Band of sur-
rs.s€r oocuments for leasiug 160
;I.'rs aPproximately as geoerally
.rr:iliued on the McGuigan survey in
:'+: pencil. "

[, I lhese events followed the band

...r1*]-'i1 treeting: (a) Mr. Bethuo€,
Sulq';:ntendent of Reserrres and Trusts
.t.r ::e ludi.an Aff airs Branch, in 0t-
r irus . questioned the adequacy of the
i-'). -'L)Q annual rental for the first
: t i: ='ea years . At an iuvestment return
..j ::-ve to six Percent , the artqual
:'c*! :. I value would be between $40 ,000
;uri S48 r 000 per year for the f irst 15
rcss. The golf club ProPosal ueant an
irrtescment return of aPProximately 37".

]lr - 3ethune suggested that the opinion
..j -E. Alf red Howell be obtained. l'1r.
lir\\" 1r wlth the VeteraYrs Land Act ad-
r.r i ::: -i t ra t iou , had earl ier nade an ap-
r.rrir sal of the reserve lands at the
t'e..':est of the Indian Affairs Branch.

t S I ( b) OB l'[ay 16 , 1957 , Mr - Anf ield
r..l'..t € Mr . Howell asking f or the lat-
re:'s opinion as to whether the $25r-
,.rr\J per year rental f or the f i rs t I 5
res:s was "just and equitable". Mr.
Hr-u€ll was not given all the details
.\j che Shaughnessy proposal . He was
rl.\1, told ihat rent increases would be

t iu.: ted to LSZ. I.lor was he made aware
r 5s: the golf club proposed to have
t \e right to renove any buildings or
inl:ovelnents.

tal (c) In his reply to l'ir. AnfieId,

Hr. Howell expressed the view that
75-year leas€ r adJustable over .

years and oade wlth a flnanctalt
sound tenant, ellnlnated any rlsk t""iffi
tor. On that basls he felt the then::ff;

most that could be expected.

t l0l Ar trial lIr. Howell said that ff
he had known the lmprovements would
not revert to the band, he would have
recourrrended a rate of return of 4 td
62.. He expressed shock at the fs7
clause. He had assumed that at the end
of the inltlal term the reatal could
be renegotl,ated on the basls of
"highest and best use" without iroy
linitation on rental increase.

[lfl (d) on September 27, L957, a band
council Ereeting was held at the E€-
serve, Ettended by nembers of the band
couacil, Mr. Anfield, two other of-
ficials of the Department of Iudtan
Affairs and representatives of the
golf club. Chief Sparrow stl,pulated
for 5Z income on the value of 162
acres , amounting to $44 r 000 per annunr.
The golf club people balked. They were
asked to step outside while the band
council and the Indi.an Af fairs per-
sonnel had a private discussion. Mr.
Anfield said the demand of $44,000 was
unreasonable. Eventually, the band

of 529,000. William Guerin testified

cause they understood the f irst lease .,-
period was to be 10 years; subsequeut.' : '

rental negotiations would be evetTr , '.,,'
five years; and the band council felt t4...,-:I J. vg y s€lh.t , clll.tJ LltE LrCll,l|J gLrUl.tglJ. IEJ-L {-r:'--'-

it could negotlate for 5Z of the sub- Il.i,:r.. .:

sequent values. ' "'Ji
.::iI,-

thac the band did not give Mr. Anf ield ':ii$:;,
"authority to change things around". t,',ffi

ii-ii:
tt:1 (e) on october 6, L957 , a rnee.i= 

,,..:;*ii,of members of the band was held at the tr,i,t
reserve, the so-calted '"srlrrender rrrr:€t'- *ting". The trial judge made these f ind- ..l$r,,'hii.

ings: ( i ) those present assumed or ilfi.'
.ii;- :{(4
,=i1*i'
i;;t'"': ''- ''

';:r'ti,.

'ffi,.
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uaderstood the golf club lease would
be, aside from the flrst term, for 10-
year periods, not 15 years; (if) those
present assuned or uaderstood there
would be no l5Z limitation on reutal
increases ; ( iii ) the Beeting rras not
rold that the golf club had ProPosed
that it should have the rlght to r€-
oove any buildings, structur€s r course
inprovements and facLlities-

t14l The trlal judge found further
that two natters which subsequently
found their way into the lease were
not even put before the surrender
Beetirrg. They were not in the original
golf club proposal. They first aPPear-
ed in draft leases, after the meetlng-
The first of these terms was the
aethod of deteruining future rents;
failing mutual agreement, the matter
$as to be submitted to arbitratlon;
the new rent would be the faLr rent as
if the land were sti1l in an uncleared
and uninproved condition and used as a
golf club. The second term gave the
golf club, but not the Crown, the
right at the end of each l5-year
perlod to ter'ninate the lease on slx
mou,th t s prior. notice. These two tetms
were not subsequently brought before
the band council or the band for com-
aent or approYal.

t15l The surrender, which was approved
by a vote of 41 to 2, gave the land in
question to Her Majesty the Queen on
the following terms:

-TO HAVE A},ID TO HOLD thc SAtrE UNtO
Her said Majesty the Queen, her
Heirs and Successors forever in
trust to lease the same to such per-
son or persoos, and upon such terms
as the Government of Canada Eay deen
most conducive to our Welfare and
that of our people.

-AI{D upon the further conditLon that
all uronies received from the leaslng
thereof, shal1 be credited to our
revenue trust account at Ottawa.

"AI,ID WE, the said Chief and Council-
lors of the said Musqueam Band of
Indians do on behalf of our people
and for ourselves, hereby ratlfy and

conflrm, and promlse to ratlfy and
confim, whatever the sald Government
nay do, or cause to be lawfully doae,
Ln connectlon wlth the leastrg there-

-aaor.

lf6l (f) 0n December 6, L957, the sur-
render of the lands rras accepted by
the federal Crown by Order-ln-Couucll
P.C. I957-1606, "18 order that the
lands covered thereby rray be leased".

[l7] (g) on , January 9 , 1958, a band
couacLl meetlng was he1d. A letter rras
read regardiug the proposed golf club
1ease. The letter lndicated the re-
oewal perLods rrere to be 15 years in-
stead of 10 years. Chlef Sparrow
poiated out that the baud had deuauded
l0-year periods. Wl11iam Guerin sal,d
the council members were "flabbergast-
ed" to learn about the l5-year tems.
GuerLn testified the band was told it
was "stuck" with the l5-year terus.
Itre band counctl then passed a resolu-
tion agreeing the first term should be
15 years, but lnsisting the renewal
periods be l0-year terns.

t 18] (h) The lease was signed January
22, 1958. It provided, inter alia:

" 1 . ltre ter^m is for 7 5 years , unless
sooner ternLuated.

" 2. Ttre rent for the f irst 15 years
ls $291000 per anilur.

"3. For the succeeding l5-year
periods, annual rent ls to be deter-
mlned by mutual agreement, or fal1-
lag such agreement, by arbitratiorl r
such rent to be equal to the falr
rent for the denised preunises as lf
the sane trere still Ln arr rrncleared
and unlnproved coadition aad used as
a golf course.

" 4. The maximrrm increase ln rent for
the second l5-year period (January
1, L973 to January l, 1988) ls
limited to LSZ of $29,000, rhar Ls
$4350 per arrrlum.

"5. The golf club can ternlnate the
lease at the end of any l5-year
period by giving six months' prior
notice.
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-6. Ttre golf club caa at any tlne
during the lease aud uP to slx
nonths after teruLnation r relDove any
butldlngs or other structures, and
any course Lnprovenents and faclll-
ties. "

Ttre band was not gLven a copy of the
lease, aad dfd not recelve one untll
tnelve years later, ln Harch 1970 . 

.

Ifel (1) l,Ir. Grant testifted that the
terms of the lease ultinately entered
Luto bore ltttle resenblance to what
rras dlscussed at the surrender Eeet-
Lng. Ttre Judge agreed. He found that
the naJorlty of those wbo voted on Oc-
tober 6, 1957, would not have assented
to a surrender of the 162 acres lf
they had known all the terus of the
lease of Jaauary 22, 1958.

III Assessment At Trial
o

as Found

t20l Ttre plaiatlffs based thelr case
orr breach of tnrst. lhey asserted that
the federal Crown was a trustee of the
surrendered lands. The trial judge
agreed.

[21 I ltre Crown attem,pted to argue that
lf there was a trust it nas, Et best , a-po1ltlca1 trust", enforceable only in
Parltameut and not a "tnle trust", €o-
forceable la the courts. Ttris distlnc-
tloa ras recognized in two leadlng Eo-
g1lsh cabes deallng w.ith the posltLon
of the Crorm as trustee: Tito v. IJad-
derl (ro. 2) , [ 19771 3 A11 E.R. 129;
Xfnl.och v. Secretary of State for In-
dl.a ( 1882) , 7 App. Cas. 619.

l22l Iu Kllf.och Lord Selbourn, L.C. e

said at pp. 625-62

'Now the words 'in trust fort are
qulte consistent with, and indeed
are the proper manner of expressing,
every species of trust a trust not
only as regards those matters which
are the proper subjects for an
equitable jurisdictioa to adminis-
ter, but as respects higher matters,
such as udght take place between the
Crown and public officers discharg-
ingr uDder the directioas of the

55 N.R.

Crowu, duties or functions belongiag
to the prerogative and to the Ell-
thority of the Crown. In the lower
seose they are matters withln the
Jurtsdiction of , and to be adrrl ts-
tered by, the ordinary Courts of
Equlty; in the htgher sense they €rre
not. l.lhat thelr sense is here, Ls
the guestlon to be determl,ned, look-
lng at the trhole Lnstrument and at
lts nature and effect. "

t23l Couasel for the baud obJected to
any argtuneot on the "political tnrst'
defeoc€r because the Crown had fatled
to plead lt. Collt€E, J., gave leaYe,
oa terms, to ,.ead the defeace to
raLse 'the polnt, but the Crowa chose
not to take advautage of the oppor-
tunLty to arnend. Colller, J. , there-
fore refused to coasl,der the pol,ut.

J24l The Crowu then argued that lf
there were a legally eaforceable
trust, its tenas were those set out in
the surreuder doctrment, perrtlttlng it
to lease the L62 acres to anyoae, for
any purpos€, aud upon any terus which
the Crown deemed nost conducLve to the
welfare of the band. In the Cronnfs
submissLoa the surrender document 1.r
posed on it Do obligation to lease to
the golf club oo the terms dlscussed
at the surrender Ereeting; uor did lt
tmpose any duty ou the Crown to obtain
the approval of the band in respect of
the terms of the lease ultlnately
tered iuto.

1251 The trial judge rejected these
submissions. He held, citing the TLto
caser suprEr that the Crowu caa, lf 1t
chooseS, act as a trustee. He held al-
so that the surrender of October 6,
L957, inposed on the Crown, 8s trust-
€€ r a duty as of that date, to lease '

the surrendered land to the golf club'
on the conditions contenplated by the
band. Substantial changes were made to
these coaditioas, in respect of whlch
no instructioa or authorization was
sought by the Crown, ES trustee, from
the nenbers of the band, the cestuLs
que trust. Itre judge found the Crown 

'
1iab1e for breach of trust. 

:

126l In respect of damag€s, there was a i

great deal of evidence at tria1, '
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; nost of tt by erperts. Citing Fales et
i '-. v. Caoada Penanent Tnrst Co.,

i977 | 2 S.C.R. 302, Bt 324; 11 N.R.
i 487, the judge held that the Eeasure

i of daoages Ls the actual loss which
the acts or omissions have caused to
the trust estate, the plainttffs being
entitled to be. placed in the s€rme Po-
sltlon so fax as posslble as lf there
had been oo breach of trust. The judge.
proceeded on the basis that the band
would not have agreed to the ternrs of
the lease as sl.gaed and the club would
oot have agreed to a lease on the
terms found by the judge to be the
teruls of the trust. Theref ore it would
have been possible for the band at

[',':sonne point to have leased the land for
[ ;resldential purposes on a 99-year

leasehold basis oo extremely favour-
s-able terms. In quantifying the award,
I the judge confessed to being uoable to
t -set out a precise rationale or aP-

proach, nathenati.cal or otherwise. He
"said that the award was obviously a

--global" figure: a considered reaction
based orr the evideuce, the opiuions,'le argumeats and, in the end, his oml
,;ooclusioas of fact. The judge assess-

"ed the plaiatlff s' danages at $10 r-
-000,000.

[27] The Federal Court of Appeal,
speaking through Mr. Justice Le Dain,
proceeded orr the premise that the case
presented on behalf of the band rested
'on the existence of a statutory trust
in the private 1aw sense based pri-'uarily on the terms of s . 18( I ) of the

-IndLan Act. Sectioa 18(1) reads:

-Sub5ect to the provisions of this
Act, r€serves shall be held by Her
Majesty for the use and benefit of
the respective bands for which they
were set apart; and subject to this
Act aud to the terms of any treaty
or surrender, the Gover-nor in Coun-
cil EEry deteruine vrhether any pur-
pose for which lands in a reserve
are used or are to be used is for
the use and benefit of the band. "

- 
",8I Le Dain, J. , scrutinized this
ection and concluded that it was not

consistent with a "true trust" in the

sease of an equitable obligation en-
forceable Ln a court of law. EsPecial-
ly te111tr8, ln his opinioor was the
discretLon vested by s. 18( 1 ) ln the
Goveruor in Council to deter^mine
whether a particular purpose to which
reserve land is betng put r or is pro-
posed to be put, ls "for the use and
benefit of the band". In his view thls
discretlon lndlcated tt was for the
governneat, uot the courts, to deter-
mioe what was for the use and benefLt
of the baad. Such a dlscretion, ln hLs
oplulonr yas incompatible wlth an ln-
testion to Lupose an equitable obli-
gation, enforceable ln court, to deal
with the land ln a certaln Elanner.
Sectioa 1S( 1 ) was therefore Lncapable
of naking the Crown a true trustee of
those lands:

'The extent to which the government
assumes ao adninistrative or taanage-
meat responsibility for the reserves
of sorne positive scope Ls a matter
of governmental discretion, not le-
ga1 or equitabLe obltgation. I EB,
therefore , of the opinl,on that s . 18
of the IndLan Act does not afford a
basis for an action for breach of
tnrst in the Inanagement or disposi-
tioa of resen/e lands. "

l29l Le Daln, J., also rejected the
alteraative contentiou on behalf of
the band that a trust was created by
the terrns of the surrender docunent,
especially the words "1D. trust to
lease the sane .. . " and that the Crown
rras la breach of that trust by its al-
leged failure to exercise ordinary
ski11 and prudence ln leasLng the
laad:

'. . . lt is By opinion that the words
'iu trust r ln the surrender document
were intended to do rro ruore thaa in-
dicate that the surreuder was for
the benefit of the Indians and con-
ferred an authority to deal wlth the
land in a certaln manner for their
benefit. They were not intended to
impose an equitable obligatiou or
duty to deal wlth the land in a cer-
tain rnanner. For these reasons , I am

of the opinion that the surrender

( .'
a

t

a'

|r -'-

:

it
ji

!.
I

t; ;
t!

. i, i
:: :

tl

i r'
:' I

i:

i.l'
. r: I,.. t

', 
I

,t:l
,lr..l '

.l r

l';
i, :
:. :;-

.r i

.', 

I

I

I



r70

dtd not create a
not, therefore,
liabtlity based
trust. "
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true trust and does
af ford a basl,s for

on a breach of

t3O1 Even lf he had been able to find a
"true trust", Le Dain, J. , would
have refused to follow CollL€r, J., in
concludlng that the terms of such a
trust rrere def lned by the Indians'. uo-
derstanding of condltions the Crown
was to secure in the lease. These con-
dltions did not appear in the surren-
der document and they dtd not conply
with ss. 37 ro 4L of the IudLan Act,
goveming the conditlons of a surr€rr-
der:

-From these provisious tt ls argued
that the condLtions of a surrender,
i.n order to be valid, must be voted
on and approved by a Bajority of the
electors of a band, be certified by
the superintendent or other officer
who attended the meetiag and by the
chief or a member of the council of
the band, aad be submitted to and
approved by the Governor in Couacil,
all of which presuppose that the
conditions w111 be ln written forn. I
agree with these coutentl,ons.
These soler,m foraalities have been
prescribed as a matter of public
poli-cy for the protection of a band
and the proper discharge of the
government's responslbility for the
Indians. Ttrey are also important as
ensuring certainty as to the effect
of a surrender and the validtty of a
subseguent disposltLon of surrender-
ed land. It is to be aoted that they
are the only provisioas of the Act
excluded from the power of the
Governor in council under s. 4(2) to
declare by proclanation that par-
ticular provisions of the Act shalI
not apply in certain cases. The oral
terms found by the Trial Judge were
not voted on and approved by a ma-
jority of the band. They were deduc-
ed by the Trlal Judge from the tes-
timony of three members of the band
and a forroer of f icial of the Indian
Affairs Branch as to what was said
at the Beetings, and in sone cases
as to what was not said. The oral
tenrs of the surrender f ound by the
Trial Judge were not accepted by the

Governor in Council , as required by
the Act. I.lhat was accepted by Order
in Council P.C. I 957-1060 of Decen-
ber 6, L957 was the 'attached suE-
render dated the sixth day of Oc-
tober, 1957'. It was an unqualtfled
acceptance of the written sunender,
wLth no reference, €xPress or tr
plied, to other terms or coadl-
tlons. "

t31 ] Le Dain, J. , concluded that the
oral condittons of the surrender found
by the trial Judge could not afford a
basls Ln law for ftnding liabilliy and
awarding danag€s.

t3Z1 Having found uo basis for the
trust alleg€d, the Federal Court of
Appeal allowed the Crown's appeal-

Miduciary RelationshiP

t33l The issue of the Crown's liabili-
ty was dealt with in the courts belov
oD the basis of the existeace or rrorr-
exlstence of a trust. In dealiug with
the differeut consequences of a "true-
trust, as opposed to a "political-
trust, Le Dain, J. , noted that the
Crown could be liable only if it were
subject to an "equitable obligation
enforceable in a court of law" - I have
sone doubt as to the cogency of the
terni.nology of "higher" and "lower"
trusts, but I do agree that the exis-
tence of an eguiqable obligation is
the sine qua non for liability. ' Su'dh
arr obligation ls not, however, limited
to relationships which can be strictly
defined as "trusts". As will Presenily
appear , it is EIy view that the Crown's
obligations vis-i-vis the Indlans can-
aot be defined as a trust. That does
not, however, tnean that the Crown owes
Bo enforceable duty to the Indians ln
the way in whlch it deals with Indian
1and.

t34l In rny view, the nature of Indian
tiile and the f ra'{ework of the statu-
tory scheme established for disposing
'of Indian land places uPon the Crorrn
an equitable obligation, €oforceable
by the courts, to deal with the laud
for the beneflt of Ehe Indians. Thls
obligation does not amount to a trust
in the private law sense. I t is rather
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a.:;a flductary duty' If, however, the
Crown breaches thts fiductary duty, lt
will be ltable to the Iadlans ln the
same way and to the satre extent as if
such a trust were ia effect -

l35l The fiduciary relatLonshtp be-
tween the Crown and the IndLans has
its roots ln the coocePt of aborlgl-
na1, natlve or Indian title - The fact
that Indian bands have a certain in-
terest in lands does not, however, ln
itself give rise to a fiduciarY r€-
lationshlp between the Indlans and the
Crown. The concluslon that the Crown
is a fiduciary depends uPon the furth-
er proposition that the Indian luter-
est in the land Ls lnalienable excePt
upoa' surrender to the Crown.

t36l An Indian band Ls prohibited from
directly transferring its Lnterest to a
third party. Any sale or lease of
land can only be carried out after a
surrender has taken place, with the
Crown then acting on the band's be-
half . Ttre Crown first took this re-
sponsibility upon itself in the Royal
Proclanatioa of L763. It is stil1
recognized in the surrender provisions
of the Indian Act. The surrender re-
quirement, and the responslbility it
entails, are the source of a distinct
fiduciary obligation owed by the Crown
to the Indians. In order to explore
the character of this obligation, how-
ever, lt Ls flrst necessary to coo-
sider the basis of aboriginal title
and the nature of the interest in laad
which it represents.

(a) The Existence of Indian Title

t3Z1 In Calder y. Attorney General of
British Colunbia, I L973] S.C.R. 313,
this court recognized aborlgLnal title
as a legal right derived from the In-
dians' historic occupatLon and posses-
siou of their tribal lauds. With Jud-
son and Hall, JJ., writing the princL-
Pa1 judgments, the court split three-
three on the major issue of whether
ihe Nishga Indians' aboriginal title
to their ancient tribal territory had
been extinguished by general land
enactments in British Columbia. The
court also - split on the issue of

whether the Royal Proclanatlon of 1763
was appllcable to Indlan lands Ln that
Province. Judson and Ha1l, JJ., were
in agreement , howevcr r that aborl.glnal
tttle exlsted Ln Canada (at least
where lt had not been extlnguished by
appropriate legLslatl,ve actLon) inde-
pendeutly of the Royal Proclanatlon,.
Judson, J., stated expressly that the
ProclaratLoa was not the "exclusive"
source of Indian title (pp . 322-323,
328). Ha1l, J., said (at p. 390) that
"aboriginal Indian title does not de-
pend on treaty, executive order or
leglslative enactneot" .

t 38] The Roya-l Proclanatlm, of 1763
resenred "under our Sovereignty, Pro-
tectioor and DomLnioa, for the use of
the said ladians, all the Lands and
Territories not included wlthin the
Limits of Our sald Three new Govern-
aents, or wlthia the Lirnlts of the
Terrltory granted to the Hudson,'s Bay
Conpatry, as also all the Lands and
Territories lying to the l{estward of
the Sources of the Rivers which fall
lnto the Sea f rom the l,Iest and North
l,Iest as aforesaid" (R. S . C. 1 970, Ap-
pendices 123, 8t p. L27) . In recognLz-
lng that the ProclarEatioa ls uot the
sole source of Indian title the Calder
decision went beyond the judgrnent of
the Prirry council in St. Catherlne t s
Ittlling and Lunber Co. y. R. ( 1888) ,
14 App. Cas. 46. In that case Lord
Watson acknowledged the existence of
aborlginal tltle but said tt had lts
origin in the Royal Proclanation. In
this respect Calder is consistent wlth
the positloa of Chief Justice Marshall
ln the leading American cases of Jobn-
s(m v. l{clntosh ( tgZ3), 8 lltreaton 543,
and llorcester Y. State of Georgla
( 1832) , 6 Peters 515, ctted by Judson
aad Hall, JJ. , in their respective
judgueuts.

l39l In John*on v. t{clntosh Marshall
C.J., although he acknowledged the
Proclasation of 1763 as one basis for
recognition of Indian title, was none-
theless of opinlon that the rights of
Indians in the lands they traditional-
ly occupied prLor to European coloni-
zatl.on both predated and survived the
cla!.ms to soverei.gnty made by various
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European nations in the territories of
the North Anerlcao continent- The

'inctple of dLseovery which justtf ied
uo€s€ claLms Save the ultimate tltle
tn the land in a particular area to
the nation which had discovered and
clairned it. In that respect at least
the Indlarls' rights in the land Inere
rbviously diuinLshed; but their rights
rf occupancy and possession remained
unaff ected. l.Iarshall , C. J. r €xplained
ihLs prl,nciple as f ollows , at pp. 57 3-
574:

-Ttte exclusLon of all other Euro-
peans, necessartly gave to the o8-
tion rnakiag the discovery the sole
right of acquiring the soil frou the
uatLv€s r and establishing settle-
aents upon it. It rras a right which
all asserted for theuselves, and to
the assertiou of which, by others,
all assented.

-Those relatious which were to ocist
beareen the discoverer and the oE-
tives, were to be regulated by then-
selves. The rights thus acquired
betag exclusiver Bo other power
could iaterpose between then.

-In the establishrrrent of these r€-
lations, the rights of the ori.ginal
iohabitanis were, in no instance,
entirely disregarded; but trere ne-
cessarily, to a considerable ex-
tent, impaired. They were admitted
tobet

clain to retai ,

discreti.on; but their rights to con-
plete sovereignty, as independent
aations, were Becessarily dininlsh-
€d, and their power to dispose of
the soil at their own will, to whom-
soever they pleased, was denied by
the original fundaneatal principle,
ihat discovery gave exclusive title
to those who nade it. " (emphasis
added )

t40l The priuciple that a change in
3overeignty over a particular terri-

ry does not in general affect the
r -'esulrptive title of the inhabitants
-das approved by the Privy Council in
lmodu Tijani Y- Secretary of State,
r{igerla, Itg?Ll 2 A-C. 399- Thar prin-

clple supports the assumpiion lnpllcit
in Calder -,-hat Indian tltle ls an tn-
dependent legal right whtch, although
recognized by the Royal Proclaqatlou
of 1763, aonetheless predates it. For
this reason KLn-loch y. Secretary of
State for India, supra; Tito Y. Ilad-
deIL, suptz, and the other "polltical
trust" decisLons are lnapplicable to
the present case. The "political
trust" cases concerned essenttally
the dlstribution of public funds or
other property held by the GovernneD,t.
In each case the party claiming to be
beneflclary under a trust depended €D-
tlrely on statut€, ordinance or treaty
as the basis for lts claLm to an Ln-
terest in the funds in question. TLte

situatlon of the Indians is eutlrely
dlfferent. Their interest in their
lands ls a pre-exi.sting lega1 rlght
not created by Royal Proclar.-tioar by
s. 18(1) of the Indlan Act, or by any
other execuiive order or legislative
provision.

t41 I It <ioes not matter, in By opl-
nion, that the present case ls con-
cerned with the interest of an Indlan
band in a reserve rather than with uo-
recognized aboriginal title in tradi-
tional tribal lands. The Indian in-
terest in the land is the saue in both
cases: see Attorney General- of Quebec
v. Attorney General of Canada, [1921J I
A.C. 40I, at pp. 4I0-411 (the Star
Chrore case ) . It is vrorth noting, how-
ever, that the reserve in guestlon
here was created out of ihe ancient
tribal territory of the Musqueam band
by the unilateral action of the Colony
of British Colunbia, prior to Con-
federatioa.

(b) The Nature of Indian Title

l42l In the St. Catherine's l{ill:tng
case, supra, the Prirry Council held
that the Indians had a "personal and
usufructuary right" in the lands which
they had tradltionally occupied. Lord
Watson said that "there has been all
along vested in the Crown a substan-
tial and paralnount estat€, underlying
Ehe Indian iitle, which became a
plenuur doniniun whenever the title was
surrendered or otherwise extinguished"
(at p. 55 ) . He rei terated this idea,
stating that the Crown "has all along
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had a present proprietary estate Ln
the land, upon whlch the Indlan title
was a Eere burden" (at p. 58). This
view of aboriginal title was af f irmed
by the Priqy Council lu the Star
Chrone case. In Anodu TLJen{, suprE,
Viscount Haldao€, adverting to the St.
Catberloe's HLLL1nS and Star Chrore
decisLons, €xplained the concept of a
usufructuary rtght as "a Bere quali-
fication of or burden on the radical
or final title of the SovereLgn . . . -
(p. 403). He described the title of
the Sovereign as a pure legal estate,
but one which could be quallfled by a
right of "beneficial user" that did
not necessarily take the forn of an
estate in land. Indiau title in Canada
was said to be one lllustration "of
the uecessity for getting rid of the
assuurption that the ownership of land
naturally breaks itself up into es-
tates, conceived as creatures of i.n-
herent legal principle." Chief Justlce
Harshall took a sinilar view in Jotm-
soa, y. I{clntosh, supra, saying, "A11
our institutions recoguize the abso-
lute title of the Crown, subject only
to the Indian right of occupancy . . . "
(p. 588).

t 431 I t should be noted that the Privy
Council's enphasis on the personal
nature of aboriginal title stemmed in
part from constitutional arrangements
peculiar to Canada. The Indian terri-
tory at issue in St. CatherLne's l{iI I -
iag was laad which in 1867 had been
vested 'in the Crown subject to the in-
terest of the Indians. The Iadians'
interest rras "an, interest other than
that of the Proviuce", rrithin the
ureaning of s. 109 of the Coastitution
Act, 1867. Section 109 provides:

"A11 Lands, Hines, Minerals, and
Roya.lties beloaging to the several
Provinces of Canada, Nova Scotia,
and New Brunswick at the Unioa, and
all Suns then due or payable for
such Lands, Mines, l'linerals, or
Royalties, shall belong to the seve-
ral Provinces of Ontario, Quebec,
Nova Scotia, and l.Iew Brunswick in
which the same are situate or arise
subjecE to any Trusts existing in
respect thereof, and to any Interest
other thaa thar of the Province in

the SEIB€. "

{441 l.ltren the land ln question in St.
Catherlne's HfLlfug was subsequently
disencumbered of the native tltle upon
Its surrender to the federal govern-
ment by the Indlan occupants in L873,
the entlre beneflclal interest ln the
land was held to have passed, because
of the persoaal and usuf ructuary rra-
ture of the Iadians' rtght, to the
ProvLnce of OutarLo under s. 109 rath-
er thaa to Caaada. Ttre same constitu-
tlonal lssue arose recently ln thls
court la Srlth Y. Canada, [ 1983] t
S.C.R. 554i 47 N.R. 132, ln whlch the
court held that the IndLan rtght in a
reserve, being personal, could not be
transferred to a graat€€ r whether an
individual or the Crown. Upon surren-
der the right dlsappeared "l-n the pro-
cess of release".

t45l No such constitutional probleur
arises in the present case, slnce Ln
1938 the title to all Indlan reserves
in British Columbia was transferred by
the provincial goverrurent to the Crown
ln right of Canada.

t46] It is true ihat iu contexts other
than the constitutional the charac-
tetizati.ou of Indian title as "a per-
sonal and usufructuary right" has
sonetines been questioned. In Calder,
supra, for exanple, Judson, J., in-
tlmated at p. 3ZB that lhlq charac_-
terization rnas not helpful ln deter-
mining the nature of Indian title. In
Attorney General of Canada y. GLroux
( 1916), 53 S.C.R. I72, Duff, J. ,
speaking for hinself and Anglin, J.,
distinguished St. Catherlne's HLr r tng
on the ground that the statutory pro-
visioas in accordance rrtth whlch the
reserve in question in Girour had been
created conferred beneficial ownership
ou the Indian band which occupied the
reser-ve. In Cardln-l v. Attorney
General- of Albert8, I tg7 41 S. C.R. 695 ,
Laskin, J., dissenting on another
point, accepted the possibility that
Indians rnay have a benef icial inter-
est ln a reserve. The Alberta Court of
Appeal ln l{estem, IndustrLal Contrac-
tors Ltd- v. Sarcee Developmeuts Ltd.,
Itg79l 3 [^1.[^1.R. 631; 15 A.R. 309, EC-
cepted the proposition that an Indian
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Band does indeed have a beneflcial ln-
terest in its resenre. ID, the present
case this was the rriew as well of Le
Daln, J., in the Federal Court of Ap-
peal. See also the judgnent of Kel-
1ock, J. , in ltLller Y. R. , [ 1950 ]
S. C.R. 168, in which he aeerns iE-
pllcitly to adopt a sinilar positioo.
None of these judgnents mentLoned the
Star Chro,re case, however, in which
the Indian iaterest in land speclfi-
cally set aside as a resen/e t as 'held
to be the satre as the "personal and
usufructuary right" rrhich was dis-
cussed ln St. CatlerLnets 161 1{ng.

l47l It appears to ure that there is no
real conflict betweeu the cases which
characterlze Indian title as a bene-
f lcial interest of sorne sort, and
those which characterize it a perso-
nal, usufructuary right. Any apparent
inconsistency derives from the fact
that iu describtng what constitutes a
unigue interest in laad the courts
have alnost inevitably found them-
selves applying a somewhat i.nappro-
priate- terninology drawn from general
property 1aw. There is a core of truth
in the way that each of the two lines
of authority has described native
title, but arr appearance of couflict
has nonetheless arisen because in
neither case is the categori zation
quite accurate.

t48l Indians have a 1ega1 right to oc-
cupy and possess certain 1ands, the
ultinate title to which is in the
Crowu. ' Wtrile their Luterest does uot,
strictly speaking, araount to benef i-
cial ownership, neither is its nature
conpletely exhausted by the coacept of
a personal right. It is true that the
sui generis interest which the Indians
have in the laud is personal in the
seose that lt cannot be transferred to
a grant€€, but it is also true, .ES
will presently appear, that the in-
terest gives rise upon surrender to a
distinctive fiduciary obligatiou on
the part of the Crowu to deal with ihe
land for the benefit of the surresder-
ing Indiaus. These two aspects of In-
dian title go together, since the
Crovrn's original purpose in declaring
the Indians' interest to be inalien-

55 N.R.

able othernise than to the Crown was :

to facilitate the Crown's abillty to
represent the IndLans in dealings wtth
third parties. The nature of the In-
dLans' interest is therefore best
characterized by its general tnalle1-
ability, coupled with the fact that
the Crown is under an obligatlon to
deal with the land on the Indiaas' be-
half when the lnterest is surrendered.
Any description of Indian title whtch
goes beyond these two features is both
unnecessary and potentially nlslead-
ing -

(c) The Crownls Fiduciarv Obligation

t49] The concept of fiduciary obli-
gation originated long ago in the no-
tion of breach of confidence, one of
the original heads of jurisdiction Ln
Chancery. In the present appeal lts
relevance is based on the requiremeut
of a "surrender" before Indian land
can be alienated.

l50l The Royal Proclanatioa of 1763
provided that no pri,vate person could
purchase f rora the Indians any lands
that the Proclanatiou had reserved to
then, and provided further that all
purchases had io be by and in the Barne
of the Crown, in a public assenbly of
the Indians held by the govemor or
conoander-in-chief of the colony in
which the lands in question lay. As
Lord l.Jatson polnted out ia St. Cathe-
rine's ltiLling , supra , Bt p. 54 , this

'< opolicy with respect to che sale or'
transfer of the Indians' i.nterest in
land has been conti.nuously maintained
by the British Crown, by the govern-
ments of the colonies when they became
responsible f or the admini strati.on of
Indian affairs, and , zfter 1867, by
the federal government of Canada. Suc-
cessive federal statutes, predecessors
to the present Indian Act, have all
provided for the general iaalienabili-
ty of Indian reserve land except upon
surrender to the Crown, the relevant
provisions in the present Act being
ss. 37 -4L .

t 5t I The purpose of this surrender req-
quirenent is clearly to interpose the
Crown between the Indians and prospec-
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' Lve purchasers or lessees of their
I 'd, so as to prevent the Indians
t -,o being explol ted. This is nade

,-tear in the Royal Procla-atLon lt-
1 :1f, which prefaces the provislon
:-akiag the Crown an internediary with a

deelaration that "great Frauds and
I ruses have been committed in purchas-
i ,g Lands of the Indiaos r to the great
Prejudice of our Interests, and to the

,'reat Dissatl,sfaction of the said In-
i Lans . . . ". Through the couf irrnation
L.r the IndLan Act of the historLc r€-
sponsibillty which the Crown has un-
[ :rtaken, to act on behalf of the In-
I :.ans so as to protect their iaterests
in transactions with third parti€s,
ferllament has coaferred upon the
I :orm a discretj.on to decide for it-
telf where the Indians' best interests
really lie. ltrts is the ef fect of s.
t l( I ) of the Act.
It-
1521 This discretion on the part of
fhe Crowu, far from ousti.ngr 8s the
| :own coateads, the jurisdiction of
tue courts to regulate the relation-
sl"{ o between the Crown aud the In-
[ ,", has the effect of transforning
[ -rc Crown's obligation into a f idu-
ciary one. Professor Ernest Weinrib
yriniains ia his article the Fiduciary
{ rligation Q975), 25 U.T.L.J. 1, at
b. 7, that "the hallmark of a fidu-
clary relation is that the relative
I rgal positions are such that one
t trty is at the mercy of the other' s
dlscretion." Earli€r, at p. 4, he puts

f\" point in'the following way:
I

' "' I Wtrere there is a fiduciary obli-
gationl there is a relation in which

I tt. principal's interests can be af-
i fected by, and are therefore depea-

dent oD, the maruler in which the fi-
i duciary uses the discretion which
, has been delegated to hin. The fi-' duciary obligation is the law's

blunt tool for the control of this
i, 'discreiion. "

iSSl I make no comrnent upon whether-'is description is broad enough to
r .brace all f iduciary obligations. I
1 agree, however, that where by
statuter Bgreement, or perhaps by uni-

teral undertaking, one party has an

obligation io act for the benefit of
anoth€r, and that obligation carries
wlth tt a dLscretionary power, the
party thus elnpowered becomes a f idu-
cLary. Equity wil! then supervise the
relationship by hoiding him to the fi-
duciary t s strict standard of conduct.

l54l It is sotretirres said that the
nature of fiduciary relationships is
both established and exhausted by the
standard categories of agent, trustee,
partn€rr director, and the like. I do
not agree. It is the nature of the
relationship, not the specific cate-
gory of actor involved that gives rlse
to the fiducl.ary d.uty. The categories
of fiduciary, like those of negli-
gence, should not be considered clos-
ed. See, e. B. TaskLn Y. Bache & Co.
Inc. ( tg72) , 23 D.L.R. (3d) 385
(O.C.A. ), at p. 392: Goldex l{Lnes Ltd.
v. Rerrl]-]- (t974), 7 0.R.(2d) 216
(o.A.c.), at P. 22!-.'

t55l It should be aoted that fiduciary
duties generally arl,se only with t€-
gard to obligatio=s originating in a
private law coatest. Public 1aw du-
tles, the perfot=aace of which r€-
quires the exercise of discretion, do
uot typically give rise to a fiduciary
relationship. As th.e "political trust"
cases indicate, tLe Crowu is not nor-
nal1y viewed as e fiduciary in the
exercise of its legislative or admin-
lstratlve fuggtigl. The urere fact,
howev€rr that it is the Crown which is
obltgated to act orr the Indians' be-
half does not of itself rerDove the
Crown's obligatioc froa the scope of
the fiduciary pricciple. As was point-
ed out earli€r, t:le Iadiaos' iuterest
in land ls an independeat 1ega1 i.nter-
est. It is not a creation of either
the legislative o= executive branches
of governnent. The Crowu's obligation
to the Indians r:th respect to that
interest is therefore uot a public law
duty. l.Itrile it is not a private law
duty in the strict seuse either, it is
nonetheless in the nature of a private
law duty. Therefore, in this sui. gene-
ris relationship, it is not improper
to regard the Crowc as a fiduciary.

[56 I Secti.on 18( t ) of ihe Indian Act
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coafers upoa the Crown a broad dis-
cretlou Ln dealtng rilth surrendered
iand. In the present case, the docu-
aent of surrender, set out ln part
earlier ln these reasoos r by which the
!fusquean band surrendered the land at
lssue, conflrns this discretLon Ln the
clause conveytng the land to the Crown-tn trust to lease ... upon such terus
as the Governmeut of Canada Eay deem
trost coaduclve to our l{elfare and that
of our people" . I{tren r ES here, Err In-
dian band surrenders Lts lnterest to
the Crown, a fiduciary obllgation
takes hold to regulate the B^nner in
'*hich the Crown exercises its discre-
tion in dealing w.ith the land oo the
Indiaus' behalf.

tSZl I agree rith Le Dain, J., that
before surrender the Crown does not
hold the land in trust for the In-
diaas. I also agree that the Crown's
obligation does oot somehow crystal-
LLze into a trust, express or inpli€d,
at tbe tine of surrender. The law of
trusts Ls a highly developed, sp€cia-
llzed branch of the law. An express
Erust requires a settlor r a benef ici-
ary, a trust corpus, words of settle-
aeat, certainty of object and certain-
Ey of obligation. iilot all of these
eleneats are present here. Indeed,
there is uot even a trust corpus. As
the Saith decisioa, supra, Erakes
c1ear, upou unconditional surreader
the Indlans' right in the land dis-
appears. . No property interest is
transferred which could consiitute the
trust res r so that even lf the other
indicia of an express or innplied tnrst
could be rade out, the basic require-
ment of a settlement of property has
not been uet. Accordingly, Blthough
the aature of Iudian title coupled
rith the discretioa vested iu the
Crown are sufficient to give rise to a
flduciary obligation, r€ither an ex-
press nor an inplied trust arises upon
surrender.

t5A1 Nor does surrender give rise to a
constructive trust. As was said by
this court in Pettkus Y. Becker,
[19801 Z s.c.R. 834, Br p. B4l; 34
N.R. 384: "The principle of unjust en-
richment lies at the heart of the con-
structive trust". See also Rattnrel.]. y.

Rathrel 1, [19731 2 S.C.R. 436; 19 N.R
91. Any slnLlarity betweea a construe
tive trust and the Crown's ftduct"ry
obltgatlon to the IndLans 1s llnlted
to the fact that both arlse bY oper-
ation of 1aw; the former ls an €ss€r-
tially restltutLonary remedy, whlle .

the latter is not. In the present ,

case, f or exalnple, the Crown has lu uo :.

transactloor whether unjustly or .

other:wise, but the fact that this |s : -

so cannot alter elther the existence

the Crown ot es.

t59l The Crown's flduciary obltgatlon
to the Indlans Ls therefore uot a
trust. To say as much is not to deny
that the obllgation ls trust-like ln
character. As would be the case w1th a
trust, the Crown must hold surreudered
land for the use and benefit of the
surrendering band. The obllgation ls
thus subject to principles very sLml-
lar to those which govern the law of
trusts concerning, for exatrPle, the
Eeasure of danages for breach. Ttre fl-
duciary relatioaship betweea the Crown
and the Indians also bears a certaln
resenblance to agency, since the obli-
gatioa can be characterlzed as a duty
to act on behalf of the Indian bands
who have surrendered lands, by negoti.-
ating for the sale or lease of the
land to third parti€s. But just as the
Crown is not a trustee for the In-
dians, nel,ther is lt 'thelr agent'; aot
ooly does the Crown's authority to act
on the band's behalf lack a basls Ln
contract, but the band is not a Party
to the ultLnate sale or lease, BS lt
would be if lt were the Crown's prlu-
cipal. I repeat, the fiduclary obll-
gation which is owed to the Indians by
the Crown in sui generi.s. Giveu the
unique character both of the Indlaost:
interest in land and of their histori-
cal relationship with the Crown, the
fact that this is so should occasioa
no surprise.

t 601 The discretion which is the naff-i+iIOUI lne G]-SC,fetlOn Wnl-Cn LS f,lle LtzLJ--L- ,;r,

nark of any f iduciary relationship is ij
capable of being considerably narrowedj:i
in a particular case. This is as tnr€"-
of the Crown's discreti.on vis-i-vis;i
the Indians as it is of the discretion:"1
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of trustees, agents, and other tradi-
tional categorles of flduclary. The
Indian Act makes speciftc provLsLon
for such narrowing ln ss. 1S( I ) and 38
(2). A fiductary obllgatlon will not,
of course, be ellnlnated by the inpo-
sition of conditLons that have the ef-
fect of restrlcting the fiduciary's
dlscretlon. A fallure to adhere to ihe
inposed conditions wt1l sinply ltself
be a prima facie breach of the obll-ga-
tion. In the present case both the
surrender and the Order-ln-council ac-
ceptlng the surrender referred to the
Crown leasing the land ou the band's
behalf. Prior to the surrender the
band had also beeu given to understand
that a lease was to be entered Lnto
with the Shaughnessy Hetghts Golf Club
upon certain terms, but this under-
standlng was not 'incorporated ln';o the
surrender document itself. The effect
of these so-ca11ed oral terms will be
cousidered in the next section.

(d) Breach of the Fiduciarv Obligation

t61l The trial judge found that the
Crown's agents promised the baud to
lease the land in question orl certain
specLfied terms and then, after sur-
render, obtained a lease on different
terms. The lease obtained was oruch
less valuable. As already mentioned,
the surrender document did not make
reference to the "oral" terus. I rsould
not wish to say that those terms had
nonetheless sonehow been Lncorporated
as conditions into the surrender. They
were not formally assented to by a ma-
jorlty of the electors of the band,
nor were they accepted by the Governor
in council, as required by s. 39( 1 ) (b)
and s. 39(1)(c). I agree with Le Dain,
J. , that ihere is no merit i.n the ap-
pellants' submission that for purposes
of s. 39 a surrender can be considered
independently of its ter-ms. This makes
no more sense than would a claim that a
contract can have an existence which in
no way depends on the terns and
conditions that conprise it.

[OZ1 Nonetheless, the Crown, in my
view, was not enpowered by the surren-
der documeni to ignore the oral terms
which the band understood would be en-

L77

bodted ln the lease. The oral repre-
sentatlons form the backdrop against
whlch the Crown's conduct in discharg-
lng lts flduclary obltgation must be
measured. They lnforn aad confine the
f teld of dlscretion within which the
Crown was free to act. After the
Crown's agents had Lnduced the band to
surrender Lts land on the understand-
ing that the land would be leased on
certain tenns, lt would be unconsclon-
able to peruit the Crown sinply to 1g-
nore those terms. I,Ihen the pronised
lease proved LnpossLble to obtaln, the
Crown, Lnstead of proceeding to lease
the land on dlfferent r uDfavourable
terms, should have returned to the
band to explain what had occurred and
seek the band's counsel on how to pro-
ceed. The existence of such uncon-
scionabiltty is the key to a conclu-
sion that the Crown breached its fidu-
ciary duty. Equity will not counte-
aance unconscionable behaviour in a
fiduciary, whose duty is that of ut-
most loyalty to his principal.

t 631 Wtrile the existence of the f idu-
ciary obligatioa which the Crown owes
to the Indiaas is dependent on the
nature of the surrender process, the
standard of conduct which the obliga-
tioa inports is both trore general and
tnore exacting than the ierns of any
particular surrender. In the presen'i
case the relevant aspect of the re-
quired standard of conduct is defined
by a principle aaalogous to that which
underlies the doctrine of pronissory
or equitable estoppel. The Crown can-
not promise the band that it will ob-
tain a lease of the latter's land on
certaLn stated terms, thereby inducing
the band to alter its legal position
by surrendering the land, and then
sinply Lgnore that promise to the
band t s detriment . S€€, €. g. Central.
Ioudon Property Tnrst Ltd. y. High
Trees House Ltd. , [L947 | I K. B. 130 ;
Robertson y. Hiaister of Pensious,
[1949] I K.B. 227 (C.A.).

t64l In obtaining without consultation
a much less valuable lease than that
promLsed, the Crown breached the fi-
duciary obligation it owed the band.
It must make good the loss suffered in
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coosequence.

VI Ltnttation of Action and Laches

l0S1 The Crown contends that the
band's clain is barred by the Statute
of r-1r{ tations , R. S . B. C. 1960, c. 370 ,
because it was not filed by Jaauary
22, 1964, six years fron the date the
lease was signed. The trial judge,
bowev€r, found that the band and its
nesbers were not aware of the actual
teras of the 1ease, and therefore of
the breach of fiduciary dutyr until
March of 1970. This was not for lack
of effort oa the band's part. The In-
dlans Af fairs Branch, in conf oruity
with its then policy, had refused to
gLve a copy of the lease to the band,
despite repeated reguests.

[66I It is well established that where
there has been a fraudulent conceal-
meat of the existence of a cause of
actiou, the linitation period will not
start to run trntil the plaintif f dis-
covers the fraud, or until the tine
rhen, rith reasonable diligence, he
ought to have discovered it. The
fraudulent concealment necessary to
tol1 or suspend the operati.on of ihe
statute aeed not arnount to deceit or
corrnoa law fraud. Equitable f raud, de-
f ined in Kitchea Y- Royal Air Force
Assoclati,oa et ar . , [ 1958 ] 1 W. L. R.
563, as "conduct which, having regard
to sotre special relationship between
the trsro parties coocerned, is an uo-
conscionable thing for the oue to do
towards the other", is sufficient. I
agree with the trial judge that the
couduct of the Indian Affairs Branch
toward the band amounted to equitable
fraud. Although the Branch officials
did uot act dishonestly or for iE-
Proper motives in concealing the ter-ms
of the lease from the band, in By view
their conduct was nevertheless uocon-
scionable, having regard to the fidu-
ciary relationship between the Branch
aud the band. The lirnitations peri.od
did not therefore start to run until
llarch L970. The action was Ehus timely
when filed orr December 22, L97 5.

167l Litt1e need be said about the
Crowu's alternative contention that
the band's claim is barred by laches.

s5

Since the conduct of the Indian
fairs Branch personnel amounted
equitable fraud; since the band
noi have actual or constructlve kn,ow-
ledge of the actual terms of the golf
club lease until March L970; and slnce
the Crorm was not prejudiced by reasoa
of the delay between March 1970 trntil
suit was filed in Decenber L975, there
is no ground for application of the
equitable doctrine of laches.

VII Measure of Damages

t68] In try opinion the quantum of dan-
ages is to be determined by analogy
with the principles of trust 1aw: see,
€ .8. Hest of E.gr and and South tJales
DLstrict Branch (ErE. p. Dale & Co.
( 1879), 11 Ch. D. 772, Er P. 778. Re-
viewi-ng the record it seems apparent
that the judge at trial considered all
the relevant evidence. His judgurent,
as I read it, discloses no error iu
principle. I am content to adopt the
quanttrm of damages awarded by the
judge, r€jecting, ES he did, EBy clain
for exenplary or punitive danag€s.

t69l I would therefore al1ow the ap-
pea1, set aside the judgment ia the
Federal Court of Appeal and reinstate
without variation the trial judget s
award, with costs to the present ap-
pellants in all courts.

t70] Wilson, J. : The appellant, De1-
bert Guerin, is the Chief of the Mus-
quean Indian Band, the menbers of
which are descended from the origLnal
inhabitaats of Greater Vancouver. The
other appellants are Band Councillors.
In 1955 there were 235 members ln the
Band and they lived on a reserve 1o-
cated within the charter area of the
City of Vancouver which contained ap-
proximately 416.53 acres of very valu-
able land.

[ 7f I the subjecE of the litigation i.s a
lease of L62 acres of the reserve
land entered into on January 22, 1958,
on behalf of the Band by the Indian
Affairs Branch of the federal govern-
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trent rtth the Shaughnessy Heights Golf
Club as lessee. The trial judge found
that the Crown was in breach of trust
in entering into this lease and award-
ed the Band $10 million in damages.
ltre Crown appealed to the Federal
Court of Appeal to have the trial
judgpent set aside and the Band cross-
appealed seeking an increase i.n the
award of danages. By a unaninous judg-
ment the Crovn's appeal was allowed
aud the cross-appeal dismissed. The
Band sought and was granted leave to
appeal to this court.

1721 Ttrere are four main grounds on
which the appellauts subnit that the
trial judge's finding of liability
should have been upheld in the Court
of Appeal. I paraphrase them fron the
appellants' f acttrm as f ollows:

I . Section 1S( 1 ) of the IudLan Act,
R.S.C. L952, c. L49, imposes a trust
or, at a minimum, fiduciary duties
on the Crowu with respect to reserve
laads held by it for the use and
benefLt of Indian Bands. This trust
or those fiduciary duties are not
merely political in nature but are
eaforceable in the courts like any
other trust or fiduciary duty.

2. The Federal Court of Appeal
should not have allowed the Crown to
put f orward the concept of "politi-
cal trust" as a defence to the
Band's clairn since , ES the learned
trial judge pointed out, it was not
specifically pleaded as required by
Rule 409 of the Federal Court Rules.

3. Ttre leased lands were surrendered
by the Band to the Crown in trust
for lease to the Golf Club on very
specif ic terms and those ter:ns were
uot obtained. The terms which were
obtained were much less favourable
to the Band and the Band would not
have surrendered the land for lease
orr those terms.

4 . The Crown, by misrepresenting the
terus it could and would obtain on
the leas€, induced the Band to sur-
render its land and thereby commit-

ted the tort of deceit.

t73l In any case of alleged breach of
trust the facts are extrenely impor-
tant and none luore so than in this
case. We are fortunate, however, in
having very careful and extensive
findtngs by the learned trlal judge
and, although counsel on both sides
roaned at large through the transeript
for evidence in support of their vari-
ous propositLoos r I have cousidered it
deslrable to confine nyself very
closely to the trlal judge's ftndings.

l. The Facts

l74l There can be little doubt that by
the mid '50s the Indian Affalrs Brauch
was well aware that the appellants'
reser:\re rf,as a very valuable one be-
cause of its location. Indeed, offers
to lease or buy large tracts of the
reserve had already beeu received. We

know thls from a report dated October
11 , 1955 r mEde by l'Ir. Anfield, who was
Lu charge of the Vancouver agency at
the time, to Mr. Arnei.l , the Indian
Comrni,ssioner for British Columbia. Both
these neu are since deceased, which is
unfortunate, since Hr. Anfield played a
lead role in the impugned lease
transaction. In a later report to tlr .
Arneil Mr. Anf ield suggested that a
detailed study should be made of the
Band's requirements of its reserve
lands so that the surplusr if aoy,
could be identified and turned to good
account for the Band's benefit. He
suggested that not only should they
obtaia an appraisal of land values but
that a land use planning survey should
be prepared aimed at maximum develop-
ment in order to provLde long-tem
reveoue for the Band. He coatinued:

"It seens to tne that the real re-
quirement here is the service of au
expert estate planner w.ith courage
and vision and whose interest and
concern would be as much the future
of the Musqueam Indians as the reve-
nue use of the lands unrequired by
these Indians. It is essential that
any new village be a model communi-
ty. The present or any Agency staff
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set up could not Possibly lnanage a
project like this, and sone very
realistic and imediate plans nust
be formulated to brlng about the
stated wish of these Musquean peo-
p1e, the fullest possible use and
development for their benefit, of
what Ls undoubtedly the uost poten-
tially valuable 400 acres Ln Metro-
polltan Vancouver today. "

Hr. Anfteld went otr to speak in terms
of -another potential British Proper-
ties- and $lggested that all pariies
iaterested ln the land should be ad-
vised that the land not requlred by
ibe Baad for its own use, when defined
and surrendered, would be publlcly ad-
vertised.

t75I About this tine the Shaughnessy
Iieights Golf Club was looking for a
oetr sLte. Its lease fron the Canadian
Pacific Railway was due to expire in
1960 and the Club had beeu told that
it nould not be reoewed. The Club
iur^aed its attention therefore to the
!fusqueam Resenre. At the sarne time an
active interest Ln the reserve was
beiag displayed by a represeatative of
a prouinent Vancouver real estate fir:n
oB bebalf of a developer clieni in-
terested in a long-tern lease. A1-
though his contact had been directly
r-i.th the Indiaa Af f airs Branch in 0t-
tawa, Hessrs. Arueil and Anfield were
both Erlrare of it. Indeed , wheu he sug-
gested to them that he neet with the
Cirief and Councillors of the Baad to
try 'to work out sone arrangement, he
L-as told by Mr. Anf ield uot to do so
but to deal only through Iudian Af-
fairs personnel. That he followed this
advice is made clear from the evidence
of the Band menbers who testified.
Taey were told of no interest in their
land other than that expressed by the
Golf Club -

[76] The learned trial judge dealt
specifically with the issue of the
credlbility of the uembers of the Band
because he was very conscious of the
fac= that neither Mr. Arneil nor llr.
Safield was alive to testify. He found
tire Band nembers to be "honest,
Eruthful witnesses" and accepted their
testimony -

l77l The Band agreed that its surplus
land should be leased and authorized a
land appraLsal to be rnade and paid for
oui of Band funds. In fact the appraL-
sal was done by Mr. Howell of the
Veterans Land Act Administration. At-
though he was a qualified appralser,
he was aot a land use expert. He dL-
vlded the reserve for valuation pur-
poses into four areas, ihe flrst of
shich Lncluded the L62 acres leased to
the Golf Club. This area coaprlsed 220
acres classified by Mr. Howell as
"first-class residential area" and
valued at $5 r 500 per acre roaking a to-
tal of $l ,209, 120. The other three
areas which were all low lylng he
valued at $625 per acre. The Band was
oot givea a copy of his report and in-
deed Mr. Arneil and Mr. Anfield had
diff i.culty getting copies. They were
very an:rious to get the report because
they were considering a lease of 150
acres to the Golf Club at "a figure of
say $20,000 to $25,000 a year". The
docuraeotary evidence at trial showed
that treetings and discussions had
taken, place between Mr. Anfield and
the president of the Golf Club in 1956
and ia the early part of L957. It is
of interest to aote that Mr. Anfield
had told the president of the Golf
Club about the appraisal which was
beiag carried out and had subsequently
revi.ewed Mr. Howell' s report with
then. The Golf Club was, of course,
advised that any proposal nade by it
would have to be laid before the Band
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for its ipproval.

t78l OD April 7 , L957 the Band Coua-
cil uet, Mr. Anfield presiding. The
trial judge found that the Golf Club
proposal was put to the Chief and
councillors only i,n the most general
tems. They were told the lease would
be of approximately 160 acres, that it
would be f or an initial terrn of 15
years with options to the Club for ad-
ditional 15 year periods and that lt
would be "on ter^us to be agreed upoo".
In fact the rent that had been propos-
ed by the Club was $25,000 a year for
the first 15 years with the rent for
each successive 15-year period being
settled by mutual agreement or failtng
that by arbitration. However, uoder
the proposal the rent for the renewal
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periods was subject to a celling in-
crease of l5Z of the lnltial rent of
$25 ,000 .

l79l The learned trlal judge found
that when Mr. Bethuo€r the Superinten-
dent of Reserrres and Trusts in Ottawa,
was advised of the $251000 rental fi-
gure he questioned its adequacy and
suggested to Mr. Araeil that he . con-
sult with Mr. Howell, Ehe appraiser,
as to what a proper return on the 160
acres would be. Unfortunately, Mr.
Howell was not given all the facts. He
was not told of the 157 celling on
rent increases. He was not told that
the Golf Club would have the right to
renove aIL inprovements on ter^uination
of the lease; although he was told
that the Club proposed to spend up to a
nillion dollars in bulldings and iur-
provemeuts on the leased 1and. l{r.
Howell therefore recommended accep-
tance of the Golf Club's offer stat-
ing: -These irnprovements will revert
to the Band at the end of the lease"
and "The Department will be in a much
sounder position to negotiate an in-
crease in rental Ln fifteen years time
when the Club will have invested a
considerable amount of capital in the
property, which they wtll have to pro-
tect" . lir. Howell testif ied at trial
that he would not have recommended ac-
ceptance of the Golf Club's offer had
he known thai the improvements would
not revert to the Band and that the
rental ou renenal periods rras subject
to a L57( ceiling increase.

t 80I Mr. Howell ' s letter was fomarded
to Ottawa with the request that sur-
render documents be prepared for sub-
nission to the Band and this was done.
It is iuteresting to note, however,
that in the letter fonrarding the sur-
render documents Hr. Bethune indicated
to Mr. Arneil that he would like to
see the L5Z ceillng on rent renoved
and rent for subsequent perlods es-
tablished either by uutual agreenent
or by arbitration.

t8t 1 A Band Council Deering was held
on July 25 , L957 , agai_n with Mr. An-
field in the chair. There was further
discussion of the proposed lease to

the Golf Club and two Councillors ex-
pressed the vl-ew that the renewal
period should be at 10 year intervals
rather than 15. It was at this meeting
that the resolutl-on was passed to hold
a general treeting of Band members to
cousider and vote on the surrender of
the L62 acres to the Crown for pur-
poses of the lease. The meeting of the
Band was held on October 6, 1957, but
prior to that there was another meet-
ing of Councillors on September 27 ,
1957. Mr. Harrison and Mr. Jackson of
the Shaughnessy Golf Club attended
this meeting and Mr. Anfield, who had
in the interval been promoted to As-
sistant Indian Connissioner for
British Colunbia, was there along with
a Mr. Grant who was described as "Of-
ficer in charge - Vancouver Agency".
In the presence of the Golf Club rep-
reseatatives Chief Sparrorr took j.ssue
with the $25,000 per annum rental fi-
gure and stipulated for something in
the neighbourhood of $44,000 to $44,-
500 per annun. The Gold Club represen-
tatives balked at this and they were
asked to step outside while the Band
Council and the Indlan Affairs per-
sonnel had a private dLscussion.

t82] Mr. Anfield expressed the view
that the $44 1000 figure was unreason-
able and suggested $29 r000 to which
the Councillors agreed on the under-
standing that the first lease period
would be for 10 years and subsequent
rental negotiations would take place
every five years. Mr. Grant testified
that Mr. Anfield advised the Council
to go ahead with the lease at the
$29 1000 figure and in ten years demaad
a healthy increase from the Golf Club.
Mr. Grant also testified that the
Council objected to any ceiling ou fu-
ture rental and Mr. Anfield said that
he would convey their concern to the
Department of Indian Affairs. On that
basis the Council, according to Mr.
Grant, reluctanily accepted the $29, -
000 figure.

tB3] At the meeting of the Band on Oc-
tober 6, L957 , ( "the surrender meet-
ing" ) Chief Sparrow was present along
with the Councillors and members. Mr.
Anfield presided as usual. The learned
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trial judge nade specific findings as
to what transpired at the Beeting aud I
reproduce them from his reasous 3

"(a) Before the Band members voted,
those present assumed or uoder-
stood the golf club lease would
be, aside fron the first term,
for lO-year periods, not 15
years.

-(b) Before the Band members voted,
those preseat assuned or under-
stood there would be no L57"

linitatiou oo reatal iacreases.

"(c) The treeting was not told the
golf club proposed it should
have the right, Et any tine
during the lease aad for a
period of uP to sLx nonths af-
ter ternination, to renove any
buildings or structures, and
any course iraprovements aud fa-
cilities.

'(d ) The Erceting was not told that
future reat ou renewal perLods
was to be deteruiaed as lf the
land lf,ere stil1 in an uncleared
and uninproved condition and
used as a golf c1ub.

"(e) The Beeting was not told that
the Golf CIub would have the
right at the end of each 15-
year period to teruinate the
lease oo six-Bonth's prior no-
ticg - "

Neither (d) nor (e) were in the ori-
ginal GoIf Club proposal aud first aP-
peared in the draft lease followiag
the surrender Eeeting. They were not
brought before the Band Council or the
Band at any time for comrneut or aP-
proval. The Band voted almost unanj--
Elously in favour of the surrender

t84l By the surrender document the
Chief and Couucillors of the Band act-
ing on behalf of Ehe Band surrendered
L62 acres to the Crown:

"TO HAVE AI.ID T0 HOLD the saue unto
Her said Majesty the Queen, her
Heirs and Successors forever ln
trust to lease the sane to such per-

son or persons r and upon such terus
as the Government of Canada Bay deem
uost conducLve to our l{elfare and
that of our people.

"AiilD upon the further condition that
all Boneys received f rom the leasl-ng
thereof, shall be credited to our
revenue trust account at Ottawa.

"AI\[D lIE, the said Chlef and Counctl-
lors of the saLd Musqueau Band of
Indi.ans do oo behalf of our people
and for ourselves, hereby ratLfy and
conf irln, and promlse to ratlfy and
conf l,rm, whatever the said Govern-
ment loay do, or cause to be lawfully
done, in connection with the leasLng
thereof. "

It will be noted that there is rro
reference in the surrender to the pro-
posed lease to the GoIf Club. The po-
sition of the Crown at trial was that
ooce the surrender docunents rf,ere
signed the Crown could lease to anyoae
on whatever teras it saw f i.t.

t85l After the surrender there was
consLderable correspondeoce between
Hrr. Anf ield and persounel in the Iu-
diau Affairs Brauch in Ottawa particu-
1ar1y over the more controversial pro-
visions of the lease, but none of this
correspondence lras cornnunicated to the
Band Council nor were they given a
copy of the draft lease which would
have drawn these coatroversial provi-
sions to their attention.. The !ria1
judge states:

"Put baldly, the baud uembers, r€-
gardless of the whole history of
dealings and the limited inf or-natioa
Lmparted at the surrender Beeting,
were not consulted.

"But it was their land. It was thelr
potential investment and revenue. It
was their futur€. "

t86l The learned trial judge accepted
that the Chief, the Councillors and
the Band members were wholly excluded
from any further discussions or n€-
gotiations among the Indian Affairs
personnel, the Golf Club officers aad
their respective solicitors with r€:
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spect to the terms of the lease. The
trial judge found an explaaatLon, a1-
though not a justification, for thts
in the possibility that Indian Affalrs
personnel at the tlne took a rather
paternalistic attitude towards the In-
dLan people whon they regarded as
wards of the Crown.

l87l I tura now to the essential terms
of the lease as entered iato ia Janu-
ary 22r 19581 8S described by the
learned trial judge:

- I . The teru is for 7 5 years , unless
sooner terminated.

-2. Itre rent for the first 15 years
is $29 1000 per arlnum.

-3. For the four succeeding l5-year
periods, annual rent is to be deter-
mined by mutual agreementr or fail-
ing such agreement, by arbitratioa

'such rent to be equal to the
f aj.r rent for the denised premi-
ses as if the same were stll1 ia
an uucleared aad unimproved coo-
ditioa as at the date of each re-
spective deterurination and coo-
sidering the restricted use to
which the Lessee Eay put the de-
mised premises under the terms of
this lease; '

tered into bore llttle resemblance to
what was discussed and aPProved at the
surrender meetLng and the learned
trlal Judge agreed. He found that had
the Band been aware of the terms in
fact coataLned Ln the lease they would
never have surrendered thelr land.

t89l So much for the facts as found by
the lear^ned trial judge. l.lhat r€-
course ln law, if any, does the Band
have Ln such circumstances?

2. SectLon 18 of the Indian Act

t9OI The appellaats contend that the
Federal Court of Appeal erred ia fal1-
ing to find that s. 18 of the Indian
Act Lnposed on the Crown a ftduciary
obligatLon enforceable in the courts.
The sectLon reads as follows:

"18( 1 ) Subject to the provisions of
thi.s Act, reserves shal1 be held by
Her Majesty for the use and benefit
of the respective bands for which
they were set apart; and subject to
this Act and to the terms of any
treaty or surrender, the Governor ln
councLl lrEly determiae whether any
purpose fot which lands ln a reserve
are used or are to be used is for
the use aad benefit of the band. "

Mr. Justice Le DaLn, Bfter concluding
orr the authori.ti.es that there was
nothing en princlple to prevent the
Crown from havlng the status of a
trustee Ln equlty, found that s. 18
Devertheless did not have that effect.
It merely imposed on the Crown a
governmental obligation of an adninis-
trative nature. It rf,as a public 1aw
obligation rather than a private law
obligation. SectLoa 18 could not
therefore afford a basls for au action
for breach of trust.

l9f I While I arn in agreement that s .
f8 does not per se create a fiduciary
obligation Ln the Crown with respect
to Indian reserves, I believe that it
recogo,izes the existence of such an
obllgation. The obligatiou has i.ts
rooEs ln the abori.glnal title of Cana-
da's Indians as discussed in Ca1der v.
Attorney General of British Colrrmbla,

rl
, ,.

" 4. The maximuu increase in
the secoad 1S-year period
l, 1973 to Jaouary l, 19S8)
red to L5"A of $29 ,000, rhar
per arlnugl.

rent for
(January
is lini-
is $4350

"5. The golf club can
lease at the end of
period by giving six
notice.

ter:uinate the
any 15-year

months' prior

"6. The golf club can, Bt any time
during the lease and up to six
nonths after terminatioa, remove any
buildings or other structures, and
any course improvements and facili-
tigs. "

tBAl Mr. Grant stated in evidence that
the terms of the lease ultimately en-
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[ 19731 S.C.R. 313. In that case the
court dtd not find lt necessary to de-
flne the precise nature of Indian
tltle because the issue nas whether or
not it had been extinguished. However,
in St. Catheriaets HiILtnS and Irlaber
Co. Y. IAe Queen ( 1889 ) , L4 App. Cas.
46, Lord Watson, speaking for the
Privy Council, had stated at p. 54
that 'the tenure of the Indians [isJ a
personal and usufructuary right". That
description of the Indian's interest
ln reserve lands was approved by this
court most recently in Governmeot of
Canada v. Snith, [1983] I S.C.R. 554;
47 N.R. 132. It should be noted that
no constltutioaal issue such as arose
in the St. Catherinets and Suith cases
arises in thls case since title to In-
dian resenre land in British Columbia
was transferred to the Crown in right
of Canada in 1938: see British Colun-
bia Orders in Council 208 and f036
passed pursuant to Article 13 of .the
Terms of Union of 1870.

l9Z1 I think that when s. 18 mandates
that reserves be held by the Crown for
the use and benefit of the Bands for
which they are set apart, this is rnore
thaa just an adniui.strative directLon
to the Crown. I think it is the ac-
knowledgnent of an historic reality,
narnely that Indian Bands have a bene-
ficial interest in their reserves and
that the Crown has a responsibility to
protect that interest and make sure
that any purpose to which reserve land
ls .put will not interfere wi th i.t .
This is uot to say that the Crown
either historically or by s. 18 holds
the land in trust for the Bands. The
Bands do not have the fee in the
lands; their interest is a linited
one. But it is an interest which can-
oot be derogated frour or interfered
with by the Crown's utilization of the
land for purposes incompatible with the
Indian title unless, of course, the
Indiaus agree. I believe that in this
sense the Crown has a fiduciary obli-
gation to the Indian Bands with re-
spect to the uses to which reserve
land may be put and that s. 18 is a
statutory acknowledgment of that ob-
ligation. It is my view, therefor€,
that while the Crown does not hold re-

serve land under s. 18 of the Act tn
trust for the Bands because the Bands'
lnterests are limited by the nature of
Indian title, it does hold the lands
subject to a fiduciary obligation to
protect and preserve the Bands' int€r-
ests fron invasion or destruction.

t93l The respondent submits, howev€r,
that any obligation imposed on the
Crown by s. 18(1) of the Indian Act ls
political only and unenforceable tn
courts of equity. Sectlon 18, he says,
gives rise to a "trust in the higher
sense" as discussed in Kin-loch v. Sec-
retary of State for India in Council
( 1882) , 7 App. Cas. 619 (H.L. ) , and
Tito v. I{addel]. , ll977l 3 All E.R. L29
( Ctr. ) . Mr . Justice Le Dain, delivering
the judgnent of the Federal Court of
Appeal, adopted this approach. He €x-
pressed the view that these cases in-
dieate that "in a public law context
neither the use of the words t ln
trust' nor the fact that the property
is to be held or dealt with in some
unnner f or the benef it of others ls
coaclusive of an intention to create a
true trust". He found that the discre-
tion conferred on the Crown by s. 18
( I ) evidenced an intention to exclude
the equitable jurisdiction of the
courts.

l9A1 With respect, while I agree with
the learned justice that s. 18 does
not go so far as to create a trust of
reserve lands for the reasons . I .have
given, it does not in try opinion €x-
clude the equitable jurisdiction of
the courts. The discretion conferred
on the Governor in Council is not arr
unfettered one to decide the use to
which reserve lands Bay be put. It is
to decide whether any use to which
they are proposed to be put is "for
the use and benef i t of the band" . ttrls
discretionary polrer must be exercised
on proper principles and not in an a,r-
bitrary fashion. It is not, in try
opinioor open to the Governor in Coun-
ci1 to deteruine that a use of the
land which defeats Indian title aad
affords the band nothing in return is a
"purpose" which could be "for the use
and benefit of the band". To so
interpret the concluciing part of s. 18,
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is to deprive the opeoing part of any
substance.

t 951 Moreover, I do not think we are
dealing with a purely public law con-
text here. Mr. Justice Le Dain agrees
that a band has a beneficial interest
in its r€s€rv€. I belLeve it is clear
f rorn s . 18 that that interest is to be
respected and this is enough to make
the so-called "political trust" cases
inapplicable.

196l In KlnJ.och ( supra) in which Lord
Selborne, L.C. , first advanced the
idea of the political trust, the issue
was whether a Royal Warrant that
"granEed" booty of war to the respon-
dent Secretary of State for India "in
trust " f or the of f icers and lnerr of
certain forces created a trust en-
forceable in the courts. It was held
that it did not, the effect of the
Warrant being to constitute the Sec-
retary of State an agent of the Crown
for the distributioa of the booty
rather than a trustee. In Clvilian l{ar
Claimants Associati-on, Ltd. Y. R. ,
ll932l A. C. 14 , the plaintif f s , as the
assignees of civilian claimants who
had suffered loss at the hands of the
Germaus during l.lorld War I, a11eg€d,
inter alia, that uoney received by the
Crown as lrar reparaiions from Germany
pursuant to treaty was being held for
the claimants orr trusts. Their clain
was rejected by the House of Lord. In
Hereford Railway Co. Y. R. ( tg94) , 24
S.C.R. 1, Boney alleged by the plain-
tiff railway to have been granted by
the legislature as a subsidy was held
not to be subject to a trust enforce-
able in the courts. In all these cases
the funds at issue were the property
of the Crown ( or, Et least , as j.n Kin-
loch (supra), in the possession of the
Crown) and none of those laying claim
to then as beneficiaries could show a
right to share in the funds indepen-
dent of the treaty, statute or other
instrument alleged to give rise to an
enforceable trust.

t9l1 In Tito v. I{addell ( supra ) the
plaintiff Banaban Islanders asserted
that certain royalties payable to the
local government Com*issioner as a re-

sul t of mini.ng operations on iheir
land gave ri.se to trusts in their fa-
vour. In re jecting their clairns on the
basis of a nunber of different con-
siderations, Megarry, V.C. , found at
pp. 225-226 that there was not a suf-
ficient relationship between the land
on which the nining operations took
place and the royalties to give rise
to a fair inference that a true trust
of the royalties was intended. The
royalties were exclusively Crown prop-
erty and the fact that the Banaban Is-
landers owned the land did not give
thero an iuterest in the royalties. I
believe it is inplicit in Megarry,
V.C.'s reasoas that if the Banaban Is-
landers could have shown an interest
in the royalties themselves, a strong-
er case would have arisen in favour of
a trust.

t 98 ] I t seens to rne that the "poli.ti-
cal trust" liue of authorities are
clearly distinguishable fron the pre-
sent case because Indian title has an
existence apart altogether from s. 18
( I ) of the Ind.ian Act. It would f1y in
the face of the clear wordi,ng of the
section to treat that i,nteresi as ter-
minable ai will by the Crowu without
recourse by the Band.

t99] Continuing with the aualysis of
s. 18, it seens to me quite clear f ronn
the wording of the section that the
Governor . in Council: s authority to de:
termine i.n good faith whether any pur-
pose to which reserve lands are pro-
posed to be put is for the use and
benefit of the Band is "subject to the
ter-ms of any treaty or surrender". I
take this to rnean that if a Band sur-
renders its beneficial interest in re-
serve lands for a specific purpos€,
then the Governor in Council's au-
thority under the section to decide
whether or not the purpose is for the
use and benefit of the Band is pre-
enpted. The Band has itself agreed to
the purpose and the Crown Eay rely
upon that agreement. It will be neces-
sary to consider this in greater de-
rail in connecEion with the surrender
which in fact took place in this case.

H
'F,r t

:
l
I

I

I
I

i

I

I

I

I

I

'i ..:,r
i ,:-'
jil

-+ii'iI':'-'.}',1

*;
;i;
, l.
t14
{ P--.

tr#,



r86 T{ATIONAL REPORTER 55 N.R.

3. The failure to plead the defence
of "political trust"

t f00I The second ground of appeal put
forward by the appellants concerns the
fact that the defence of "political
trust" which was accepted by the
Federal Court of Appeal and formed the
basls of its decision was not specifi-
ca1ly pleaded as required by Rule 409
of the Federal Court Rules.

[l0fl I need say . very ltttle about
this grouod since I think the case
falls to be decided on the substantive
rather than the procedural issu€s.
Howev€E, I agree with the appellants'
sub,nissioa that the Cronn's tactlcs in
thls regard left a lot to be desired.
It Ls quite apparent that rshen the
trial judge indicated a willingness to
permi.t an amendment at trial but went
oD to order discoYery on the issue,
the Crown renounced the defence both
at trial and through ministerial
statemeaEs oade out of court. It
nevertheless went ahead and sought and
obtained leave to raise it in the
Federal Court of Appeal. Even although
as the Court of Appeal pointed out,
the defence is a strictly 1ega1 one
and the Band was probably not pre-
judiced by the absence of discovery,
the Crown's behaviour does not, in ny
view, exenplify the high standard of
prof essi-onalism we have come to ex-
pect in the conduct of litigation.

4. The surrender

I f02l Refereuce has already been nade
to the language of s. 18 and in par-
ticular to the fact that the Crown's
flduciary duty under it is "subject to
the terms of any . . o surrender". The
inplications of this have to be con-
sidered in the context of the learned
trial judge's finding that the Band
surrendered the L62 acres to the Crown
for lease to the Golf Club on specLfic
teims which were not obtained. The
trial judge found that the surrender
Itself created a trust relationship
between the Crown and the Band. The
subject of the trusE, the trust res ,
was noE the Band's beneficial interest
ia the land but the land itself. The
Crown prior to the surrender had title

to the land subject to the Indlau
tltle. When the Band surrendered the
land to the Crown, the Band's interest
nerged in the fee. The Crown then held
the land free of the Indian title but
subject to the trust for lease to the
Golf Club on the terns approved by the
Band at i is Eileeting on October 6,
L957. This trust was breached by the
Crown when it leased the land to the
Club on terus nuch less favourable to
the Band.

t f03l It was submitted on behalf of
the Crown that even if the surrender
gave rise to a trust between the Crorm
and the Band, the terus of the trust
must be found in the surrender docu-
ment and it was silent both as to the
lessee and the terms of the lease. In-
deed, it expressly gave the governnent
conplete discretion both as to the
lessee and the terms of the lease and
contained a ratifLcation by the Band
of any lease the governrnent night €n-
ter into.

t 1041 I cannot accept the Crorm's sub-
nission. The Crown rras well aware that
the terms of the lease were important
to the Baad. Indeed r w€ have the trial
judge's finding that the Band would
not have surrendered the land for the
purpose of a lease on the terms ob-
tained by the Crown. It ill becomes
the Crown, therefore, to obtain a sur-
render of the Band's interest for
lease on , terus voted on and approved
by the Band members at a rneetlag
specially called for the purpose and
thea assert an overriding discretion
to ignore those ter-rns at will: see
Robertsou v. ltinister of Peasions,
[L949] I K.B. 227; Lever Finance Ltd.
y. lJestminnter (city) L.B.C. I I l97ll I
Q.B. 222 (C.A.). It makes a mockery of
the Band's particlpation. The Crown
well knew that the lease it uade rtth
the Golf Club was not the lease the
Band surreadered its interest to get.
Equity will not permit the Crown Ln
such circunstances to hide behind the
language of its own document.

[ 105 ] I returu to s . 18. tlhat ef fect
does the surrender of the 162 acres to
the Crown in trust for lease on spe-
cific terms have on the Crown's fidu-
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clary duty under the section? It seens
to re that s. 18 presents no barrler
to a flndlng that the Crown became a
full-blown trustee by virtue of the
surrender. Itte surrender prevails over
the sectLon 18 duty but in this case
there ls no inconpatibtlity between
then. Rather the fiductary duty which
existed at large under the section to
hold the land in the reserve for the
use and benefit of the Band crystal-
llzed upon the surrender Lnto an ex-
press trust of specific land for a
speciftc purpose.

[f06] There is no magic to the cre-
ation-'of a trust. A trust arise's , BS I
understand it, whenever a person is
cotrpelled in equity to hold property
over which he has coutrol for the
beaefit of others (the beneficiaries)
in strch a way that the benefit of the
property aecrues not to the trustee,
but to the beneficiaries. I thinl( that
iu the circumstaaces of this case as
found by the learned trial judge the
Crown was eornpelled in equity upon the
surrender to hold the surreadered ].and
in tnrst for the purpose of the lease
which the Band members had approved as
being for their benefit. The Crown was
no louger free to decide that a lease
on soure other terus would do. Its
haads were tied.

I I07l Wtrat then should the Crown have
done .when the Golf Club refused to en-
ter into a lease on the approved
terns? It seens to ure that it should
have reiurned to the Band aad told
thern. It was certainly not open to it
at that point of time to go ahead with
the less favourable lease orr the ba-
sis that the Governor in Council con-
sidered it for the benefit of the
Band. The Governor in Council's dis-
cretiou in that regard was pre-empted
by the surrender. I think the learned
trial judge was right in finding Ehat
the Crown acted in breach of trust
when it barrelled ahead with a lease
on terms which, ECcording to the
learned trial judge, were wholly un-
acceptable to its cestui que Erust.

5. The claim in deceit

[ 1081 The appellants base their clairo
against the Crown in decei-u as well as
in trust. they were unsuccessful on
this aspect of their clain at trlal
but have raised it again on appeal to
thts court. I{hile the learned trial
judge found that the conduct of the
Indian Affairs persounel atrounted to
equltable fraud, it nas not such as to
give rise to aa action for decelt at
conmon 1aw. He found no dishooesty or
moral turpitude on the part of Mr. An-
f ield, llr. Arueil and the others.
Their failure to go back to the Band
and indicate that the terus tt had ap-
proved were unobtainable, their entry
iuto the lease on less favourable
terns and their failure to report to
the Band what those terus were all
flowed, he fouud, fron their pater-
nalistic atti,tude to the Band rather
than from any iateot to deceive then
or cause then harn.

I f09l Nevertheless, there was a con-
cealmeat enourlting to equitable fraud.
It $ras "coaduct which, having regard
to sone special relationship between
the two parties conceraed, is an un-
conscionable thing for the one to do
towards the other" (Xitcheu y. Royal
Ai.r Force Associatioa et al . , I f 95g] t
W.L.R. 563, p€r Lord Evershed, ll.R.,
at p. 573 ) . The ef fect gf the f ind.ing
of equitable fraud was to diseatitle
the Crowu to relief for breach of
trust under s. 98 of the Tnrstee Act,
R.S.B.C. f960, c.390; now R.S.B.C.
L979 , c. 4L4. A tnrstee carrnot be
exonerated fron liability for breach
of trust usder that section unless he
has acted "hooestly and reasonably".

[ lf 0] The trial judge' s f iudings orr
this aspect of the Baad's clain are, I
believe, sufficieat to dispose of this
ground of appeal.

6. Ttre rneasure of damages

I I 1l I I cotre now to one of the most
difficult i.ssues on the appeal , namely
the pri-nciples applicable to determine
the measure of danages. No assistance
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is to be derived on this issue from
the Federal Court of Appeal which ex-
onerated the Crown frorn any liability.
I turn therefore to the aPproach taken
by the learned trial judge.

[112] Ihe trial judge stated as gene-
ral principles that the ueasure of
danages is "the actual loss which the
acts or omissions have caused . to the
trust estate": Fales et af-. Y. Canada
Peruanent Tnrst Coupany, I L9771 2 S .

C.R. 3A2; l1 N.R. 487, p€r Dicksoo,
*.r . , at p. 320 , and that the benef i-
ciary is "eotitled to be placed in the
saoe posi.tlon so f ar as is possible as
if there had been no breach of trust":
Torouto lloniaion BaDk Y. [Ihreu (1960),
32 W.L'.R. (N.S. ) 61 (Sask. C.A. ), per
Gordon, J.A. , at P. 66 ; Culliton ,
J.A., at p. 73. The learned trial
judge then considered whether the
proper Beasure of damages night not be
the diff erence :.n value between a
lease oa the terms aPproved bY the
Band and the lease which was in fact
obtained fron the Golf Club. He dis-
carded this measure on the basis that
the evidence of the ritnesses for the
Golf Club satisfied him that the Club
sould aever have entered iuto a lease
on the ter:r.rs apProved by the Band. It
L-as his cooclusion that the dif f erence
in the value of the two leases could
aot t€ used as the proper measure in
face of the evidence of the Golf Club
rituesses that caused the learned
trial judge to consider other aP-
proaches based on other uses of the
land. Has he correct iu this?

[ 113] Viewed fron one perspective it
aay t€ said that he was wrong. The
Band authorized and was prepared to
accept a lease of a certain value and
received a lease of lesser va1ue.
Prina facie then its loss was the dif-
f erence be''.ween the two. 0n the other
band, how can it be said that the
breach of trust cost the Band a lease
'shich the Club would never have en-
terec into? The problem here seems to
be oae of causation. The breach of
trust undoubtedly cost the Band some-
thiqq because they are fixed with a
lease which is worth substantially
less than the one they surrendered
thei: land Eo receive. But against

what is their loss to be measured if
not against the value of the lease
they expected to get?

[ll4] The learned trial judge reviewed
the evidence adduced by experts as to
what would have been a fair return
from a golf club lease over the period
from 1958 to the date of trial based
on the capital value attributed to the
land over that period by these €x-
perts. Thts method of assessment nade
it clear that the Golf Club lease ac-
tually entered into did not yteld a
falr return. The learned trial judge,
howev€r, rejeeted the concept that the
Band's loss was the difference in
value between a "fair and reasonable"
lease and the actual lease.. He said:

"My probl€Br unfortunately, is uot
whether the present Golf Club lease
is reasonable or not, it is to de-
termine the amount of

would pro.bablv not have been entered

on this one aspect of value, merely
to illustrat€, among other things,
the renarkable increase in value of
this aud other land since L957 and
1958. " (nnptrasis added)

In other words, just as he had found
that the lease the Band wanted would
not have been entered into and there-
fore the value of that lease could not
be used in a'ssessing the Band's dam-
ages, he likewise found that no golf
club lease would have been entered in-
to, presunably on the basis that a so-
called "fair" lease could not have
been obtained. The value of the land
in L957 and I 958 and its increase in
value subsequently nade use as a golf
course uneconoruic.

I I 15] The trial judge therefore moved
to other potential uses and concluded
on the evidence that the L62 acres
would at some point of tine have been
successfully marketed as pre-paid 99-
year leasehold lots for residential
development. He found, however, that
such a development would noE have got
undelray f or some years f ollowing the
date of the Golf CIub 1ease. Time
would have been required for planning,
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for tenders and for negotiation. More-
over, development night have been slow
at first. Howev€r, based on the evi-
dence before hia as to econonic, busi-
ness and population trends, real es-
tate values, housing accommodation de-
mand and raw land shortages over the
period 1958 to L97 3, he concluded that
the area would probably have been well
on the way to fu11 developnent on a
residential, leasehold basis by 1968
to L97 L. He noted in passing that this
type of developnent had taken place on
other parts of the reserve aad he made
due allowance for the fact that those
developnents were probably assisted by
the presence of the golf course.

[ 116] Based thea on the possibility
that this type of developnent might
have taken place on the L62 acres and
applying the aaticipated returu froa
such developmeat against the return
from the Golf Club leas€, the learned
trial judge cene up with a global as-
sessnent of S10 mil1ion. He acknow-
ledged that tiris f igure could aot be
,aathematically documented but stated
that it lras "a considered reactioa
based on the evidence, the opinions,
the arguments a.d, in the end, By con-
clusions of fact". Howev€r, he did go
on to sei out the vari.ous factors and
contingenci,es ihat he trad taken into
account in reaching tr-is assessment. He
did not allocate percentages to these
contingenc.ies.

I f17I It seens to rne that what the
trial judge was doing once he rejected
the value of a golf club lease (either
the one the Band. authorized or one
which could be described objectively
as "fair") as the value against which
the Band's loss rf,as to be Ereasured was
to put a value as of the date of trial
on the Band's lost opportunity to de-
velop the laao for resideotial pur-
poses and assess the Band's damages in
ter-rrs of the difference between that
figure and the value of the Golf Club
1ease. Is this a proper approach to
compensati.on for breach of trus t ?

I t ta 1 The Cror.-n submirs rhat it is
not. It points out that the Band was
prepared to serrle for a golf club

lease and the lease it obtained was
the best golf club lease available in
1958. The Band iherefore suffered no
1oss. It seems to E€ r howev€r, that
this completely overlooks the terms of
the trust and the failure of the Crown
to return to the Band and tel1 then
that those terms were not avallable.
At that point the Band night well have
abandoned the idea of a golf club
lease entirely and canvassed other op-
tions. I do not think that that re-
a1i ty can be ignored . tr'hat the Crown
did, therefore, was to commit the Band
to an unauthorized long-term lease
r.rhich deprived it of the opportunity
to use the land for any other purpose.
I do not think it is open to the Crown
to say: "You wanted a golf club lease
and you got one: your only loss arises
from the faet that you dida't get as
good a one as you waated".

I f19] The positiou at common law con-
cerning danages for breach of trust
and, in particular, the difference be-
tweea the principles in tnrst 1aw from
those applicable in tort aud contract,
are well sunnarized in the f ollowing
passages f ron Mr. Justi.ce Street' s
judgment in the Australiaa case of Re
Danrson; Union fidelity Trustee Co.
Ltd. v. Perpetua-l Trtrstee Co. Ltd.
( tg66) , 84 W.N.N. S.W . 399 , at pp.
404-406:

". . . The obligation of a defaulting
trustee is esseatially oae of ef-
fecting a restitution to the estate.
The obligation is of a personal
charaeter and its extent is not io
be linited by cer.tmen law principles
governing renoteness of damage.

"Caffrey Y. Darby (tgOl), 6 Vas.
Jun. 4BB; 31 E.R. I 159, is consis-
tent with Ehe proposition that if a
breach has been comrnitted, then the
trustee is liabIe to place the trust
estate in the same position as it
would have been in if no breach had
been committed. Considerations of
causation , f oreseeabili ty 'and re-
uoteness do not readily enter into
the matter.
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-The principles embodied in this ap-
proach do not appear to involve any
inguiry as to whether the loss was
caused by or flowed fron the breach.
Rather the inquiry in each iustance
rould appear to be whetber the loss
rould have happened if there had
been no breach.

'Ttre cases to which r have ref erred
demoustrate that the obligation to
nake restitution, wtr-lch courts of
equlty have f rom very early tir.res
lnposed orr defaultiag trustees and
other fiduciaries, is of a rnore ab-
solute nature thaa the commoo-law
obllgatlon to pay damages for tort
or breach of contract. It is oa this
fundaraental ground that I regard the
prlnciples ln TodcLn^soa''s case (Tor
Lfnsoa v. Pirst Pennsylvanla BaBk-
lng-tnrst Co., [1961] A.C. 1007) as
dtstingutshable. Moreover the di.s-
tinction between common-law dauages
and relLef against a defaulting
trustee is strikingly demonstrated
by reference to the actual forn or
relief granted in equity in respect
of breaches of trust. The f or-m of
relief is couched in terus approp-
riate to require the defaulting
trustee to restore to the estate the
assets of which he deprived i-t. In-
creases in uarket values between the
date of breach and the date of re-
coupment are f or the tnrstee r s ac-
count; the effect of such iacreale
would, at common law, be excluded
from the computation of dama

nake good the loss bv restoring to
the estate the assets of which he
deprived it notwithstanding that
market values B

re-
store to the estate the assets of

which he 
= 
depriyed it necessarily

connotes that, where a monetErv cop-
pensation is to be paid in lieu of
restorlng assets, that compe

e assets at ttre aate
of restoration and not at the date

obllgatLon is a continulng one agd
ordLnarily, if the assets are for
sorne reason not restored in specle,
lt will fall for quantification at
the date when recoupment is to be
effected, and uot before.

'The reasoning which the House of
Lords adopted in Toulsinsont B case
proceeds upon the basis that damages
at conmon 1aw are ordinarily not af-
fected by subsequent fluctuations in
currency exchange rates any trore
thau ordinarily they are affected by
subsequent fluctuations ia oarket
values. Tttis reasoning is not avalI-
able ln a claiu against a defaulting
trustee as his obligation has always
been regarded as taniamount to an
obligation to effect restitution Ln
specie; such an obligation must
necessarily be Beasured in the light
of market fluctuatious since the
breach of trust; and in By view it
must also necessarily be affected,
where relevant, by currency fluctu-
ations since the breach. "

(Enphasis added)

[f20] This statement of the law has
been cited with approval in Under-
bLll's Law of Trtrsts and Tnrstees ( 13
th Ed. L979), aE pp. 702-703, aad was
also recently adopted by BrightmEor
L.J. , in Bartlett Y. Barclays Bar*
Tnrst Co. ttd. (Ho. 2) , [ 1980 1 2 All
E.R. 92 (ctr. ), at p. 932 see al-so
Waters, Law of Irtrsts in Caoada
( t g7 4) , 8t pp. 843-8 45 .

[ 121 ] In this case the Band surrender-
ed the land to the Crown for lease orr
certain specified terms. The trial
judge found as a fact that such a
lease was impossible to obtain. The
Crowu's duty at that point was to go
back to the Band, consult with it, and
obtain further instructions. Instead
of doing that it went ahead and leased
the land on. unauthorized terms. In try
vierr ic thereby cornmitted a breach of
trust and damages are to be assessed
on Ehe basis of the principles enun-
ciated by l.ir. Justice Street. The lost
opportunity to develop the land for a
period of up to 7 5 years in duration
is to be compensated as at the date of
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trlal notnithstanding that market
values Eay have increased since the
date of breach. The beneflciary Sets
the benefit of any such increase - It
seens to Be that there ls no merit in
the Crown's subnission that "if a
trustee is under a dutY to alienate
land by lease . or othernise, the date
to assess colnpensation f or breach of
that duty is the date when the aliell-
ation should have taken place not the
date of trial or judgmen.t". Since the
lease that was authorized by the Band
was inpossible to obtain, the Crown's
breach of duty in this case was not in
failing to lease the land, but in
leasing it when it could not lease it
on the terms approved by the Band. The
Band was thereby deprived of its land
aud any use to which it night have
wanted to put i.t. Just as it is to be
presumed that a beneficiary would have
wished to sell his securities at the
highest price available duriag the
period they were. wrongfully withheld
froa hin by the trustee ( see Hd{eiIL
Y. rriltz (1906), 38 S.C.R. 198), so
also it should be presumed that the
Band would have wished to develop its
land in the most advantageous way Pos-
sible during the period covered by the
uuauthorized 1ease. In this respect
also the priaciples applicable to de-
teruine damages f or breach of trust
are to be contrasted with the prin-
ciples applicable to deteruine danages
for breach of contract. In contract it
would have been Becessary for the Band
to prove that it would have developed
the land; in equity a presumPtion is
made to that effect: see Waters, Las
of Trusts in Canada, at p. 845.

ILZZI I canaot find that the learned
trial judge co*mitted any error in
principle in approaching the danage
issue on the basis of a lost oppor-
tunity for residential development. It
was urged upon us by counsel for the
Band that the $10 nillion figure was
inordinately low because the learned
trial judge took into consideration
the contingency that the Golf Club
would decide to exercise its right to
terninate the lease which it could do
at any ti-me. Counsel for the Band sub-
mitted that there was no evidence to

suggest that the Golf Club would ter-
ninate the lease before the year 2033
and that indeed there was evidence to
the contrary. The Golf Club had only
recently expended $750 r 000 on capital
iuprovenents. There was no other land
available in Vancouver to which the
Golf Club could urove. Even if there
was, r€locatLon would require the Golf
Club to spend substantial anounts of
Eoney iu creating a new golf course
quite apart froor the cost of acquisi-
tion of the land.

[ 1231 Be that as it uuty , I do not
think it is the function of this court
to interf ere with the quantuul of dan-
ages awarded by the trial judge if no
error i.u principle in determining the
Beasure of danages has beea demon-
strated. The trial judge was entitled
to treat the termination of the lease
by the Club as a contingency teading
towards dininution of the Band's dan-
ages aud it is not for this court to
substitute the value it would have put
upon that contiagency for his. 'I would
not, therefore, interfere with the
quantrJrn. Ttre trial judge's task was
not arr easy one but I think he "did
the best he .could": ( see Penvidic Con-
tracting Co. T.iJDi ted Y. Iuternatiotral
Nickel Co. of Canada T-ini ted, [ 197 6l I
S.C.R. 267; 4 N.R. 1, Bt 279-280).

7 . Punitive danages, interest
and costs

1L241 The court advised Crown counsel
at the heari.ng of the appeal that it
was not necessary to hear from hin on
the subject of punitive danages. That
claim falls on the same grounds as the
clain for damages in deceit.

I f 25 ] I would not in'-uerf ere with the
trial judge's refusal to award pre-
judgment interest. The award was made
for breach of trusE noE tort. Section
3( I ) of the Croru, Liabllf ry Act r. R. S.
C. L970, c. C-38, has therefore no ap-
plication. lloreover, danages were as-
sessed as of the daEe of trial and
took the form of a g1oba1 award.

[126] Ihe trial judge committed no er-
ror in awarding post-judgment interest
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and St. Catherlne's HiUtng
supfE, do not arise.

Di spos i tion

1127 | For the reasons g:ven, I would
allow the appeal, set aslde the judg-
nent of the Federal Cou:; of ApPeal
and re-instate the judg=ent of the
learned trial judge. I would award the
appellants their ccsts L'oth here and
in the Federal Court of Al:eal.

[ 1281 Estey, J. : Tle fac:s and issues
in this appeal are :u1ly 3ea1t with in
the reasons for jucgnent of By colIea-
gue , lJ11son, J. , a:d nee'i no rePeti-
tion by rne . I has Eerr tc say at the
outset that I respectful-y agree with
the disposition proposec by each of
then. This action, in ry- resPectful
view, however, should b€ disposed of
on the very sinple basis of the law of
agency.

I f29] There is no diffe:ence between
the parties on the factual relaiion-
ship beiween then. Ihe ciy issue is ,
what is ihe approp:iate juridical ba-
sis upon which the remecy and conse-
queniial relief shculd be founded- The
uature of the inte:ests of the Indian
band, the Federal Crown =ad the Crown
i,n the' right of tce Pror':oce has been
long ago settled:o St. Catberinets
ltilling and Lunber Co. Y. R. ( f 88B) ,
L4 App. Cas. 46, aad in Ontario Hining
Co. Y. Seybold, [:903J -r..C. 73, af-
f irming ( tg99 ) , 31 0.R. 386; all of
which was, only i= f982, r€-exanined
and affirrsed in the sssnirrous decision
of this court in Srith Y- the Queen,
[1983] 1 S.C.R. 5]4; 47 y.R. 132. rn
I 938, prior to the surrerder in ques-
tion, the title to the Indian reser-
vation land iu British Columbia was
transf erreci to the Cror+n in the right
of Canada by Brit:sh Coiumbia Orders
in Council 208 an: 1036 Pursuant to
Article 13 of the Ter-ms of Uoion of
1871 . Consequentll- . Ehe prinary con-
stitutional issue discussed iu the

Snith
CASES,

[ 130 | The Indian Act, R. S. C. 1952, c.
149, ES amend€d, the ConstitutioD, the
pre-confederation laws of the colonies
in Bril-ish North Arcerica, and the
Royal ProcleraatLon of 1763 all reflect
a strong sense of awareness of the
corninunity interest in protecting the
rights of the native population in
those lands to which they had a long-
standing connection,. One coniimon fea-
ture i.n all these enactnents is r€-
flected in the present-day provision
in the Iudlan Act, s . 37 , which r€-
quires anyone interested in acquiring
ownership or solne lesser interest in
lands set aside for native popula-
tions, f rour a willing grantor, to do
so through the appropriate 1evel of ;

government, now the Federal GoverTr-
ment. This secti.on has already been
set out by ny colleagues. In the elab-
orate provisions in the Indian Act,
there are nany alternative ways of
protecting ihe iuterests of the In-
dians and of reflecting the community
interest in that protection. The
statute and the cases make provision
for a surrender of the Indian interest
in Indian lands as defined in the Act.
And cases such as St. Catherinets,
supra, indicate the extent to which
the Indian band nust go in order to
sever eatirely the connectioa of the
native population from the lands in
question.' This type of surrender would
be better described as a releas€, in
the modern lexicon.

t 131 ] Unfortunately, the statute em- 
:

ploys the word "surrender" in another
conqotation. In order to deal with , I.

what has been found to be the personal . ,r.,
iuterest of the Iadian population in :i.,
Iudian lands , the Act requi res ihe ,.. ;,
band to " surrender" the laad to the ;,.r.,

Crown in the right of Canada in order
to effect the proposed alternate use
of the land for the benefit of rhe In-
dians. The Act, in short , does not re
quire the Indian to limit his inter-
est in Indian lands to present and
continuous occupatioo. The band Eay
vicariously occupy the lands, or part
of such lands, through the nediun of a
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lease or licenc€. The marketing of the
personal interest is not only permit-
ted by the statute, but the nachinery
is provided for the ProPer exploita-
tion of this interest by the Indians,
subject always to conpliance with the
s tatute ( vide St. At tt t I Island Shoot-
ing and Fishiug Club Ltd. v. lbe Kin8,
[ 1950 ] S. C.R. 21 I ) . The step to be
taken by the Indian band in seeking to
avail itself of ihe benefits of their
right of possession in this rnanner is,
unhappily, also refered to in ihe
statute and in the cases as a "surren-
der" of the lands and their interest
therein to the Crown. This is not a
release in the sense of that terur in
the general 1aw. Indeed, it is guite
the opposite. It is a retention of in-
ierest and the exploitation of that
interest in the Ennrrer and to the ex-
tent per-mi t ted by s tatute 1aw . the
Crown becones the appointed agent of
the Indiaos to develop and exploit,
under the direction of the Indians and
for their benefit, the usufructuary
interest as described in St. Cather-
inets'

[ 132] The appellants cIearly, and be-
yond any argument here, did not re-
lease their interest in the lands in
the St. Catherinets sense but appoint-
ed the Crown in the right of Canada to
carry out the commercial exploitation
of the Indian interest in the rn^Drler
prescribed in detail in Surrey (Cor-
poration of) v. Peace Arch Enterprises
Lrd- (1970), 74 W.W.R. (N.S.) 380 (8.
C.C.A.), R- v. Hcldaster, IL9261 Ex.
C.R. 68 , and St. Aryt s , supra .

I f33] On the facts here, there is no
issue but that the Indian band had de-
ternined to exercise their interest in
the land through the medium of a lease
to the golf club. There is no serious
.issue with the f indings of f act by the
learned trial judge as to the detailed
i.nstructions given by the Indians to
the representatives of the Government
of Canada on the terus of the 1ease,
including the rent , the term, rights
of renewsl, removal of fixtures, and
many other features common to the
preparation of a lease. There is no
issue but that the Government repre-

sentatives, for whatever reason, did
not carry out these instructions. Nor
did those officials keep the Indian
band apprised of the program of ne-
gotiations in the f inal stages. liosi
seriously of all, the respondent did
not give the instructing Indians a
copy of the final lease or a written
description of its contents for many
years after the lease was executed.

t 134] One need turn no further than
Halshrry t s Lass of F tgl and ( 4ttr Ed . ) ,
vol . I , p. 418 , to deteruine the ap-
plication to these clear and relative-
1y straithtf onrard facts of the prin-
ciples of the law of agency:

"h7hether that relation exists in any
situation depends not on the precise
terrainology employed by the parties
to describe their relationship, but
on the true nature of the agreenent
or the exact circumstances of the
relationship between the alleged
pri.ncipal and agent.

"The esseoce of ihe agent's position
is that he is only an intermedlary
between ttro other part j-es. "

[ 135] The fact that the agent is pres-
cribed by statute in no way detracts
in law from the legal capacity of the
agenct to act as such. The further
consideration that the principle ( ttre
Indian band as holder of the personal
iaterest in the land) is constrained
by statute to act through the agency
of Ehe Crown, in no way reduces the
rights of the instructing pri.ncipal to
call upon the agent to account for the
perf ornarrce of the mandate. The Erea-
sure of damages applled by the learned
trial judge is in no way affected by
ascribing the resultant rights in the
plaintiff to a breach of agency. In-
deed, it is consonant with the purpose
of the statutory agency as prescribed
by Parliaaent, now and historically,
that the agent ( the Crown) , in all its
actions, shall serve only the inter-
ests of the native population whose
rights alone are the subject of the
protective measures of the statute. If
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aaything, the principal in thls re-
lationship is nore secure in hls rights
than in the absence of a statutorily
prescribed agency. The prLncipal Ls
restricted in the selection of the
agent, but the agent is nowhere pro-
tected in the statute fron the con-
sequences in law of a breach of that
aSerrcy.

I f 36I For these reasons , I would , wlth
great respect to all who hold a con-
trary view, hesitate to resort to the
Dore technical and far-reaching doc-
trines of the law of irusts and the
conconltaut 1aw attaching to the fLdu-
ciary. The resuli is the sane but, in
try respectful view, the future appli-
cation of the Act and the comr,ron law
to native rights is much simpler under
the doctrines of the law of agency.

[f:21 I therefore share with Ey col-
leagues the conclusion that this ap-
peal should be allowed with costs.

Appeal a1lowed.
Editor: David C.R. 0lmstead
klw

55 N.R.
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Supreme Court of Canada
Beetz, Mclntyre, Chouinard, Lamer

and Wilson, JJ.
November 22, 1984.

Srrmmary:
Blanchard was disuissed frou his ea-

plo)rueut f or accepting a trip to
Jamaica from the radio station froa
which he was negotiating an advertis-
ing contract for his enployer. He co&-
plained to the Quebec Labour Standards
Commission that he was disnissed with-
out good and insufficient cause. The
arbitrator ruled thaE Blanchard's tm-
proper conduct did not justify dis-
missal and substituted a four month
suspeasion without pay. The employer
applied for a writ of evocation. The
Quebec Superi.or Court dismtssed the
application. The euployer appealed.

The Quebec Court of Appeal in a
judgnent reporred in t l98ii C.A. Lzg,
allowed the appeal and held that, 81-
though the arbitrator had the porrer
uader s. f28 of the Quebec Labour
Staadards Act to vary the peaalty, the
arbitrator exceeded his jurisdictioa
by unreasonably substituting a suspen-
sion. Blaachard appealed.

The Supreme Court of Canada allowed
the appeal and. held that the arbitra-
tor's decision was made within his
jurisdiction and was not unreasonable.

ADMINISIRATIVE I,AW TOPIC L423
Fiaality Privative clauses - Cir-
ctrmstances when privative clause Eay
be dl-sregarded The Supreme Court of
Canada held that a privative clause
does not protect the decisi.ons of a
tribunal frou judicial interfereuce
respecting errors of jurisdiction,
and that an unreasonable finding of
fact or law goes to jurisdictioa and
justifies judicial interference See
paragraphs 30 to 52.

ADI'IINISTRATM I^A,hI TOPIC 1442
Finali ty Collateral , juri.sdictional
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