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Summary:

The Counsel of the Musqueam Indian
Reserve No. 2 in Vancouver surrendered
162 acres of the reserve to the Govern-
ment of Canada for lease to a golf
club in 1967. Proposed terms of the
lease were discussed among the Band
Council, government officials and the
golf club before the surrender, but
the terms were not settled between the
government and the golf club until af-
ter the surrender. The terms were much
less favourable than those the Band un-
derstood would be obtained. When the
Band finally with great difficulty ob-
tained the terms of the 1lease, it
brought an action in 1975 against the
Government for damages for breach of
trust in failing to obtain reasonable
terms of lease.

The Federal Court of Canada, Trial
Division, in a judgment unreported in
this series of reports allowed the ac-
tion and awarded the Band ten million
damages. The Government ap-
pealed.

The Federal Court of Appeal in a judg-
uent reported 45 N.R. 181; 143 D.L.R.
(3d) 416, allowed the appeal and dis-—
mnissed the action on the ground that
the surrender to the Government of
Canada did not establish a legally or
equitably enforceable trust. The Band
appealed.

The Supreme Court of Canada unanimous-
ly allowed the appeal and restored the
trial judgment.
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because the land was inalienable except
upon surrender to the Crown, which had
a broad discretion in dealing with
surrendered land, the surrender created
an equitable or fiduciary duty in the
Crown to deal with the land for the
benefit of the Indians. Although the
terms upon which the Band was prepared
to surrender the lands were not incor-
porated in the surrender, the Band was
induced by the discussed terms to

surrender the land and it was uncon-—-

scionable that the Government ignored
them and reached a less advantageous
agreement without returning to the Band
for consultation. Damages should be"
awarded as if for breach of trust. See
paragraphs 1 to 69.

Wilson, J., with Ritchie and McIn-
tyre, JJ., concurring, was of the opin-
ion that an express trust was created
upon surrender and that the Government
breached the trust by reaching a less
advantageous agreement without return-
ing to the Band for consultation. In
accordance with trust principles dam-
ages should be assessed as of the date
of trial, not the breach, giving the
band credit for any increase in the
value of the land. See paragraphs 70 to
120.

Estey, J., was of the opinion that
the matter could be determined upon
agency principles, finding the govern-
ment liable for breach of its agency on
behalf of the band. See paragraphs 128 -
to 137.

DAMAGES - TOPIC 4001

Interference with economic relations
— Breach of fiduciary relationship -
General - The Government of Canada
breached its fiduciary duty to an
Indian Band in leasing surrendered
Indian land on disadvantageous terms
— The Supreme Court of Canada awarded
damages on the basis of breach of
trust rules and assessed damages as
of the date of trial, not the date of
breach - The court held that it was
presumed that the Band would have
developed the land in the most advan-
tageous way, giving the Band credit
for appreciation of the value of the
land in the meantime - See paragraphs
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68, LIl to 123.

ZQUITE - TOPIC 3606

Fiduciary or confidential relation-
ship - Fiduciary relationship - What
constitutes - The Supreme Court of
Canaza held the surrender of reserve
land by an Indian Band to the Crown
for the purpose of leasing it to third
parties created a fiduciary or equi-
table duty in the Crown to deal with

the land for the benefit of the
Indizns - The court held that the
fidociary duty depended wupon the

propasition that the Indian land was
inalZenable except upon surrender to
the Crown which in turn had a wide
disccetion in dealing with the land -
See caragraphs 33 to 36.

SRACZ AND MISREPRESENTATION - TOPIC 8
Fraviulent misrepresentation - Equi-
tabiz fraud - What constitutes - The
Goveament leased surrendered Indian
lanc on less advantageous terms than
the ‘ndians expected without consult-
ing chem, then for twelve years re-
fusel to give the Indians a copy of
the _ease - The Supreme Court of Cana-

z=1d that the Government's conduct
conszituted equitable fraud and pre-
verzsZ the limitation period for an
actizn against the Government from
run—iag - The court defined equitable
frzni as conduct which, having regard
to =me special relationship between
the =wo parties concerned, is an un-—
conscionable thing for the ome to do
tow==is the other - The court held
the: it was not necessary for the
frepiulent concealment to amount to
deceit or common law fraud - See para-
gra>ts 65 to 66, 108 to 110.

INDILNS - TOPIC 5466

Zs - Surrender of lands - Effect
of - An Indian Band surrendered re-
serv= land to the Government for
iezs= to a third party - The Supreme
Cou—= of Canada held that, because
the -eserve land was inalienable ex-
cep: upon surrender to the Govern-—
mexnz. which had a wide discretion in
dea'ing with the 1land after surren-

der. the surrender created an equita-
ble Ziduciary duty in the Government
to I<al with the land for the benefit

NATIONAL REPORTER

of the Indians - The court held that .-

the Government breached its duty in
accepting without further consulta-
tion with the Indians a lease which
was less advantageous than the terng
the Indians expected in agreeing to
surrender the land.

INDIANS - TOPIC 5479

Lands - Surrender of lands - Form of
= An Indian Band agreed to surrender
reserve land to the Government for
lease to a third party on certain
terms - The surrender did not incorpo-
rate the wunderstood terms and the
Government subsequently
lease considerably less advantageous
— The Supreme Court of Canada held
that, although the agreed upon terms
were not part of the surrender, the
terms induced the Indians to surren-
der their land and it would be un-
conscionable and intolerable in
equity to permit the Government to ig-
nzre the terms - See paragraphs 61 to
64.

INDIANS - TOPIC 5505

Lands - Reserves - Title - The Su-
preme Court of Canada held that In-
dian title to reserve land is a pre-
existing legal right, which is not de-
pendent upon the Royal Proclamation of

1763 - The court held that Indians
have a 1legal right to occupy and
possess certain lands, the ultimate

title to which is in the Crown - The
court held that describing the inter-
est as beneficial or
usufructuary was not accurate and that
the nature of the Indians' interest is
best characterized by its general
inalienability coupled with  the
Crown's obligation to deal with the
land on the Indians' behalf when the
interest 1is surrendered - See para-
graphs 37 to 48.

INDIANS - TOPIC 5506

Lands - Reserves - Nature of Indian
interest in - The Supreme Court of
Canada held that Indians have a
legal right to occupy and possess cer-—
tain lands, the ultimate title to
which is in the Crown - The court

reached a

personal -‘and’

held that describing the interest as

beneficial or personal and usufruc-
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tuary was not accurate and that it was
>est characterized by its general in-
alienability coupled with the Crown's
obligation to deal with the land on
the Indians' behalf when the interest
is surrendered - See paragraphs 42 to
48.

LIMITATION OF ACTIONS - TOPIC 9428
Bars - Disallowance of defence - Con-
siderations - Fraudulent concealment -
The Government leased surrendered
Indian Reserve lands on terms less
advantageous than those used to induce
the Indians to surrender the land,
then for twelve years refused to give
the Indians a copy of the lease - The

" Indians brought an action against the

- Government five years after learning

of the terms - The Government pleaded
- that the action was barred for not

being brought within six years of the

lease - The Supreme Court of Canada,
~ held that the Government's conduct in
- concealing the lease's terms consti-
. tuted equitable fraud and prevented
the period of limitations from running
'ntil the Indians learned of the terms
- See paragraphs 65 to 66.

CASES NOTICED:

Tito v. Waddell (No. 2), [1977] 3 A1l
E.R. 129, dist. [paras. 21, 40, 93,
95, 98].

Kinloch v. Secretary of State for
India (1882), 7 App. Cas. 619, dist.
[paras. 21, 40, 93, 95, 98].

Fales et. al. v. Canada Permanent
Trust Co., [1977] 2 S.C.R. 302; 11
N.R. 487, ref'd to. [paras. 26,
112]}.

Calder v. Attorney General of British
Columbia, [1973] S.C.R. 313, appld.
[paras. 37, 91].

St. Catherine's Milling and Lumber
Co. v. R. (1888), 14 App. Cas. 46,
consd. [paras. 38, 42, 91, 129].

Johnson v. McIntosh (1823), 8 Wheaton

'+ 543, consd. [para. 38].

-.. worcester v. State of Georgia (1832),

- 6 Peters 515, consd. [para. 38].

Amodu Tijani v. Secretary of State,
Nigeria, [1921] 2 A.C. 399, consd.
[para. 40].

Attorney General of Quebec v. Attor-
ney General of Canada (Star Chrome
Case), [1921] 1 A.c. 401, appld.
[para. 41].

Star Chrome Case,
appld. [para. 41].

Smith v. Canada, [1983] 1 S.C.R. 554;
47 N.R. 132, ref'd to. [paras. 44,
91, 129].

Attorney General of Canada v. Giroux
(1916), 53 S.C.R. 172, consd. [para.
46].

Cardinal v. Attorney General of Alber-
ta, [1974] S.C.R. 695, consd. [para.
46].

Western Industrial Contractors Ltd.

[1921] 1 A.C. 401,

v. Sarcee Developments Ltd., [1979]
3 W.W.R. 631; 15 A.R. 309, consd.
[para. 46].

Miller v. R., [1950] S.C.R. 168,
consd. [para. 46].

Laskin v. Bache & Co. Inc. (1972),
23 D.L.R. (3d) 385 (0.C.A.), ref'd

to. [para. 54].

Goldex Mines Ltd. v. Revill (1974),

7 0.R.(2d) 216 (0.C.A.), ref'd to.
[para. 54].
Becker v. Pettkus, [1980] 2 S.C.R.

834; 34 N.R. 384, appld. [para. 58].

Rathwell v. Rathwell, [1978] 2 S.C.R.
436; 19 N.R. 91, ref'd to. ([para.
58].

Central London Property Trust Ltd. v.
High Trees House Ltd., [1947] 1 K.B.
130, ref'd to. [para. 63].

Robertson v. Minister of Pensions,
{1949] 1 K.B. 227 (C.A.), ref'd to.
[paras. 63, 104].

Kitchen v. Royal Air Force Associa-
tion et al., [1958] 1 W.L.R. 563,
appld. [paras. 66, 109].

West of England and South Wales Dis-
trict Branch ex. p. Dale & Co.
(1879), 11 Ch. D. 772, appld. [para.
68].

Civilian War Claimants Association,
Ltd. v. R., [1932] A.C. 14, dist.
[para. 96].

Hereford Railway Co. v. R. (1894), 24
S.C.R. 1, dist. [para. 96].

Lever Finance Ltd. v. Westminster
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(Ch.), appld. [para. 120].

McNeill v. Fultz (1906), 38 S.C.R.
198, ref'd to. [para. 121].
Penvidic Contracting Co. Limited v.

International Nickel Co. of Canada
Limited, [1976] 1 S.C.R. 267; 4 N.R.
1, ref'd to. [para. 123].
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ref'd to. [para. 131].

Surrey (Corporation of) v. Peace Arch
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[para. 132].
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to 121].

Weinrib, Ernest, The Fiduciary Obliga-
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COUNSEL:
M.R.V. Storrow, J.I. Reynolds and
L.F. Harvey, for the appellants;

B.A. Crane, Q.C., W. Badcock and A.C.
Pape, for the intervener.

This case was heard on June 13 and

14, 1983, at Ottawa, Ontario, before 7

Laskin, c.J.C., Ritchie, Dickson,
Beetz, Estey, McIntyre, Chouinarg,
Lamer and Wilson, JJ., of the Supreme
Court of Canada.

On November 1, 1984, the judgment of
the Supreme Court of Canada was de-
livered and the following opinions
were filed:

Dickson, J. - see paragraphs 1 to
69; .
Wilson, J. - see paragraphs 70 to

127;
Estey, J. - see paragraphs 128 to
137.

Beetz, Chouinard and Lamer, JJ., con-
curred with Dickson, J.

Ritchie and McIntyre, JJ., concurred
with Wilson, J.

Laskin, C.J.C., took no part in the
judgment.

[1] Dickson, J.: The question is
whether the appellants, the Chief and
Councillors of the Musqueam Indian
Band, suing on their own behalf and on
behalf of all other members of the
band, are entitled to recover damages
from the federal Crown in respect of
the leasing to a golf club of land on
the Musqueam Indian Reserve. Collier,
J., of the Trial Division of the
Federal Court, declared that the Crown
was in breach of trust. He assessed
damages at $10,000,000.

peal, set aside the judgment of the

Trial Division and dismissed the ac-—- -

tion. [See 45 N.R. 181; 143 D.L.R.(3d)
416.]

I General

[2] Before adverting to the

The Federal :
Court of Appeal allowed a Crown ap-

@

facts,
reference should be made to several of
the relevant sections of the Indian #2
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Act, R.S.C. 1952, c. 149 as amended.
Section 18(1) provides in part that
reserves shall be held by Her Majesty
for the use of the respective Indian
bands for which they were set apart.
Generally, lands in a reserve shall
not be so0ld, alienated, 1leased or
otherwise disposed of until they have
been surrendered to Her Majesty by the
band for whose use and benefit in com-
mon the reserve was set apart (s. 37).
A surrender may be absolute or quali-
fied, conditional or unconditional (s.
38(2)). To be valid, a surrender must
be made to Her Majesty, assented to by
a majority of the electors of the
band, and accepted by the Governor in
Council (s. 39(1)). '

{3] The gist of the present action is a
claim that the federal Crown was in
breach of its trust obligations in re-
spect of the leasing of approximately
162 acres of reserve 1land to the
Shaughnessy Heights Golf Club of Van-
couver. The band alleged that a number
of the terms and conditions of the
lease were different from those dis-
closed to them before the surrender
vote and that some of the lease terms
were not disclosed to them at all. The
band also claimed failure on the part
of the federal Crown to exercise the
requisite degree of care and manage-
went as a trustee.

II The Facts

[4] The Crown does not attack the
findings of fact made by the trial
judge. The Crown simply says that on
those facts no cause of action has
been made out. The following summary
of the facts derives directly from the
judgment at trial. Musqueam Indian Re-
serve (No. 2) in 1955 contained 416.53
acres, situated within the charter
area of the City of Vancouver. The In-
dian Affairs Branch recognized that
the reserve was a valuable one, “the
Bost potentially valuable 400 acres in
Vancouver today". In 1956 the Shaugn-
nessy Heights Golf Club was interested
In obtaining land on the Musqueam Re-
serve. There were others interested in
developing the land; although the band
¥as never told of the proposals for

development.

(5] On April 4, 1957, the President of
the golf club wrote to Mr. Anfield,
District Superintendent of the Indian
Affairs Branch, setting forth a pro-
posal for the lease of 160 acres of
the Indian Reserve, the relevant terms
of which were as follows:

1. The club was to have the right to
construct on the leased area a golf
course and country club and such
other buildings and facilities as it
considered appropriate for its mem-
bership.

2. The initial term of the lease was
to be for fifteen years commencing
May 1, 1957, with the club to have
options to extend the term for four
successive periods of fifteen years
each, giving a maximum term of
seventy-five years.

3. The rental for the first fifteen
year term was to be $25,000 per an-
num.

4. The rental for each successive
fifteen year period was to be deter-
mined by mutual agreement between
the Department and the club and
failing agreement, by arbitration,
but the rental for any of the fif-
teen year renewal periods was in no
event .to. be increased or. decreased
by over that payable for the pre-
ceding fifteen year period by more
than 15% of the initial rent.

5. At any time during the term of
the lease, and for a period of up to
six months after termination, the
club was to have the right to remove
any buildings and other structures
it had constructed or placed upon
the leased area, and any course im-
provements and facilities.

[6] On April 7, 1957, a band council
meeting was held. Mr. Anfield presid-
ed. The trial judge accepted evidence
on behalf of the plaintiffs that not
all of the terms of the Shaughnessy
proposal were put Dbefore the band
council at the meeting. William
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.ueriz. a councilor, said copies of

w wToposal were not given to them;
w i not recall any mention of $25,-
AW - year for rental; he described
L ss a vague general presentation
<ith ceference to 15-year periods.
Jhie?! Zdward Sparrow said he did not
~ecxl. the golf club proposal being
.ead cut in full. At the meeting the
sand ouncil passed a resolution which
.Me :Tial judge presumed to have been
ivaws up by Mr. Anfield. The relevant
sart oI the resolution reads:

“™:z we do approve the leasing of
wemequired lands on our Musqueam
1.X. 2 and that in connection with
tY application of the Shaughnessy
woo® Club, we do approve the submis-
sisc to our Musqueam Band of sur-
rexier documents for leasing 160
acTss  approximately as generally
~uzlined on the McGuigan survey in
rol pencil.”

1?] These events followed the band
-ouncil  meeting: (a) Mr. Bethune,
sups-intendent of Reserves and Trusts
of z=e Indian Affairs Branch, in Ot-
¢aws. questioned the adequacy of the
.00 annual rental for the first
iftsen years. At an investment return
oI Zive to six percent, the annual
vrentz! value would be between $40,000
and 348,000 per year for the first 15
vears. The golf club proposal meant an
investment return of approximately 3%.
Mr. 3ethune suggested that the opinion
of Nz. Alfred Howell be obtained. Mr.
jows21l, with the Veterams Land Act ad-
winistration, had earlier made an ap-
praisal of the reserve lands at the
vequest of the Indian Affairs Branch.

18] (b) On May 16, 1957, Mr. Anfield
wrote Mr. Howell asking for the lat-
ter’s opinion as to whether the $25,-
O\ per vear rental for the first 15
veits was “just and equitable”. Mr.
Howell was not given all the details
of the Shaughnessy proposal. He was
not told that rent increases would be
lin“ted to 15%. Nor was he made aware
thiz the golf club proposed to have
the right to remove any buildings or
imoTovements.

t9] (c) In his reply to Mr. Anfield,

Mr. Howell expressed the view that 33

75-year lease, adjustable over -}

years and made with a financiallyk

sound tenant, eliminated any risk fac-:
tor. On that basis he felt the thep.
government bond rate of 3.75% was the
most that could be expected. :

[10] At trial Mr. Howell said that_if
he had known the improvements would :

not revert to the band, he would have e

recommended a rate of return of 4 tg
6%Z. He expressed shock at the 15%

clause. He had assumed that at the end -

of the initial term the rental could
be renegotiated on the Dbasis of
"highest and best wuse” without any
limitation on rental increase.

[11] (d) On September 27,
council meeting was held at the re-
serve, attended by members of the band
council, Mr. Anfield, two other of-
ficials of the Department of Indian
Affairs and representatives of the
golf club. Chief Sparrow stipulated
for 5% income on the value of 162
acres, amounting to $44,000 per annum.
The golf club people balked. They were
asked to step outside while the band
council and the Indian Affairs per-
sonnel had a private discussion. Mr.
Anfield said the demand of $44,000 was
unreasonable. Eventually, the band
council reluctantly agreed to a figure
of $29,000. William Guerin testified
the councillors agreed to $29,000 be-
cause .they understood the first lease

period was to be 10 years; subsequentj"

rental negotiations would be every

five years; and the band council felt ‘..
it could negotiate for 5% of the sub-

sequent values.

[12] Mr. Grant,
the Vancouver agency of the Department
of 1Indian Affairs,

the vote was for a specific lease to a
specific tenant on specific terms” and

that the band did not give Mr. Anfield "~

"authority to change things around”.

[13] (e) On October 6, 1957, a meeting
of members of the band was held at the
reserve, the so-called “"surrender meet--

ing”. The trial judge made these find- i

ings: (i) those present assumed or

1957, a band

officer in charge of*

testified that”
there was "absolutely no question that-
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understood the golf club lease would
be, aside from the first term, for 10-
year periods, not 15 years; (ii) those
present assumed or understood there
would be no 15% limitation on rental
increases; (iii) the meeting was not
told that the golf club had proposed
that it should have the right to re-
move any buildings, structures, course
improvements and facilities.

{14] The trial judge found further
that two matters which subsequently
found their way into the lease were
not even put before the surrender
meeting. They were not in the original
golf club proposal. They first appear-
ed in draft leases, after the meeting.
The first of these terms was the
method of determining future rents;
failing mutual agreement, the matter
was to be submitted to arbitration;
the new rent would be the fair rent as
if the land were still in an uncleared
and unimproved condition and used as a
golf club. The second term gave the
golf club, but not the Crown, the
right at the end of each 15-year
period to terminate the lease on six
month's prior. notice. These two terms
were not subsequently brought before
the band council or the band for com-
ment or approval.

[15] The surrender, which was approved
by a vote of 41 to 2, gave the land in
question to Her Majesty the Queen on
the following terms:

“"TO HAVE AND TO HOLD the same unto
Her said Majesty the Queen, her
Heirs and Successors forever in
trust to lease the same to such per-
son or persons, and upon such terms
as the Government of Canada may deem
most conducive to our Welfare and
that of our people.

"AND upon the further condition that
all monies received from the leasing
thereof, shall be credited to our
revenue trust account at Ottawa.

"AND WE, the said Chief and Council-
lors of the said Musqueam Band of
Indians do on behalf of our people
and for ourselves, hereby ratify and

confirm, and promise to ratify and
confirm, whatever the said Government
may do, or cause to be lawfully done,
in connection with the leasing there-
of.”

[16] (f) On December 6, 1957, the sur-
render of the lands was accepted by
the federal Crown by Order-in-Council
P.C. 1957-1606, "in order that the
lands covered thereby may be leased”.

[{17] (g) On January 9, 1958, a band
council meeting was held. A letter was
read regarding the proposed golf club
lease. The letter indicated the re-
newal periods were to be 15 years in-
stead of 10 years. Chief Sparrow
pointed out that the band had demanded
10-year periods. William Guerin said
the council members were "flabbergast—
ed"” to learn about the 15-year terms.
Guerin testified the band was told it
was "stuck” with the 15-year terms.
The band council then passed a resolu-
tion agreeing the first term should be
15 years, but insisting the renewal
periods be 10-year terms.

(18] (h) The lease was signed January
22, 1958. 1t provided, inter alia:

"l. The term is for 75 years, unless
sooner terminated.

"2. The rent for the first 15 years
is $29,000 per annum.

"3. For the succeeding 15-year
periods, annual rent is to be deter-
mined by mutual agreement, or fail-
ing such agreement, by arbitration,
such rent to be equal to the fair
rent for the demised premises as if
the same were still in an uncleared
and unimproved condition and used as
a golf course.

"4. The maximum increase in rent for
the second 15-year period (January
1, 1973 to January 1, 1988) is
limited to 15% of $29,000, that is
$4350 per annum.

"S. The golf club can terminate the
lease at the end of any 15-year
period by giving six months' prior
notice.

e
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"6. The golf club can at any time
during the lease and wup to six
months after termination, remove any
buildings or other structures, and
any course improvements and facili-
ties.”

The band was not given a copy of the
lease, and did not receive one until
twelve years later, in March 1970.

[19] (i) Mr. Grant testified that the
terms of the lease ultimately entered
into bore 1little resemblance to what
was discussed at the surrender meet-
ing. The judge agreed. He found that
the majority of those who voted on Oc-
tober 6, 1857, would not have assented
to a surrender of the 162 acres if
they had known all the terms of the

"lease of January 22, 1958.

I1I Assessment At Trial and on Appeal
of the Legal Effect of the Facts
as Found

[20] The plaintiffs based their case
on breach of trust. They asserted that
the federal Crown was a trustee of the
surrendered 1lands. The trial judge
agreed.

[21] The Crown attempted to argue that
if there was a trust it was, at best, a
“political trust”, enforceable only in
Parliament and not a “true trust"”, en-—

forceable in the courts. This distinc-

tion was recognized in two leading En-
glish cases dealing with the position
of the Crown as trustee: Tito v. Wad-
dell (No. 2), [1977] 3 All E.R. 129;
Kinloch v. Secretary of State for In-
dia (1882), 7 App. Cas. 619.

4[22] In Kinloch Lord Selbourm, L.C.,

said at pp. 625-6:

"Now the words 'in trust for' are
quite consistent with, and indeed
are the proper manner of expressing,
every species of trust - a trust not
only as regards those matters which
are the proper subjects for an
equitable jurisdiction to adminis-
ter, but as respects higher matters,
such as might take place between the
Crown and public officers discharg-
ing, under the directions of the
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Crown, duties or functions belonging
to the prerogative and to the ay-
thority of the Crown. In the lower
sense they are matters within the
jurisdiction of, and to be adminis-
tered by, the ordinary Courts of
Equity; in the higher sense they are
not. What their sense is here, ig
the question to be determined, look-
ing at the whole instrument and at
its nature and effect.”

[{23] Counsel for the band objected to
any argument on the “political trust”
defence, because the Crown had failed
to plead it. Collier, J., gave leave,
on terms, to amend the defence to
raise ‘the point, but the Crown chose
not to take advantage of the oppor-
tunity to amend. Collier, J., there-
fore refused to consider the point.

[24] The Crown then argued that if
there were a legally enforceable
trust, its terms were those set out in
the surrender document, permitting it
to lease the 162 acres to anyone, for
any purpose, and upon any terms which
the Crown deemed most conducive to the
welfare of the band. In the Crown's
submission the surrender document im-
posed on it no obligation to lease to
the golf club on the terms discussed
at the surrender meeting; nor did it
impose any duty on the Crown to obtain
the approval of the band in respect of
the terms of the lease ultimately en-
tered into. o ’ '

[25] The trial judge rejected these -

submissions. He held, citing the Tito
case, supra, that the Crown can, if it
chooses, act as a trustee. He held al-
so that the surrender of October 6,
1957, imposed on the Crown, as trust-

ee, a duty as of that date, to lease &Y

the surrendered land to the golf club
on the conditions contemplated by the
band. Substantial changes were made to

these conditions, in respect of which-
no instruction or authorization was %
sought by the Crown, as trustee, from :

the members of the band, the cestuis

que trust. The judge found the Crown :

liable for breach of trust.

[26] In respect of damages, there was a;<ff

great deal of evidence at trial,
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. most of it by experts. Citing Fales et

P

—able terms.

Canada Permanent Trust Co.,
2 S.C.R. 302, at 320; 11 N.R.
487, the judge held that the measure
of damages is the actual loss which
the acts or omissions have caused to
the trust estate, the plaintiffs being
entitled to be. placed in the same po-
sition so far as possible as if there

e Ve
11977]

had been no breach of trust. The judge

proceeded on the basis that the band
would not have agreed to the terms of
the lease as signed and the club would
not have agreed to a lease on the
terms found by the judge to be the
terms of the trust. Therefore it would
have been possible for the band at

_‘some point to have leased the land for

‘residential purposes on a 99-year
leasehold basis on extremely favour-
In quantifying the award,
the judge confessed to being unable to

‘-set out a precise rationale or ap-

proach, mathematical or otherwise. He
'said that the award was obviously a
"global”™ figure: a considered reaction
based on the evidence, the opinions,
e arguments and, in the end, his own
conclusions of fact. The judge assess—
-ed the plaintiffs' damages at $10,-
1000,000.

[27] The Federal Court of Appeal,
speaking through Mr. Justice Le Dain,
proceeded on the premise that the case
presented on behalf of the band rested
‘'on the existence of a statutory trust
in the private law sense based pri-
marily on the terms of s. 18(1) of the
Indian Act. Section 18(1) reads:

"Subject to the provisions of this
Act, reserves shall be held by Her
Majesty for the use and benefit of
the respective bands for which they
were set apart; and subject to this
Act and to the terms of any treaty
or surrender, the Governor in Coun-—
cil may determine whether any pur-
pose for which lands in a reserve
are used or are to be used is for
the use and benefit of the band.”

"?8] Le Dain, J., scrutinized this
2ction and concluded that it was not
consistent with a "true trust” in the

sense of an equitable obligation en-
forceable in a court of law. Especial-
ly telling, in his opinion, was the
discretion vested by s. 18(1) in the
Governor in Council to determine
whether a particular purpose to which
reserve land is being put, or is pro-
posed to be put, is "for the use and
benefit of the band”. In his view this
discretion indicated it was for the
government, not the courts, to deter-
mine what was for the use and benefit
of the band. Such a discretion, in his
opinion, was incompatible with an in-
tention to impose an equitable obli-
gation, enforceable in court, to deal
with the land in a certain manner.
Section 18(1) was therefore incapable
of making the Crown a true trustee of
those lands:

"The extent to which the government
assumes an administrative or manage-
ment responsibility for the reserves
of some positive scope is a matter
of governmental discretion, not le-
gal or equitable obligation. I am,
therefore, of the opinion that s. 18
of the Indian Act does not afford a
basis for an action for breach of
trust in the management or disposi-
tion of reserve lands.”

(29] Le Dain, J., also rejected the
alternative contention on behalf of
the band that a trust was created by
the terms of the surrender document,
especially the words "in trust to
lease the same ..." and that the Crown
was in breach of that trust by its al-

leged failure to exercise ordinary
skill and prudence in 1leasing the
land:
"... it is my opinion that the words
'in trust' in the surrender document

were intended to do no more than in-
dicate that the surrender was for
the benefit of the Indians and con-
ferred an authority to deal with the
land in a certain manner for their
benefit. They were not intended to
impose an equitable obligation or
duty to deal with the land in a cer-
tain manner. For these reasons, 1 am
of the opinion that the surrender
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did not create a true trust and does

not, therefore, afford a basis for
liability based on a breach of
trust.”

[30] Even if he had been able to find a
"true trust”, Le Dain, J., would
have refused to follow Collier, J., in
concluding that the terms of such a
trust were defined by the Indians'. un-
derstanding of conditions the Crown
was to secure in the lease. These con-
ditions did not appear in the surren-
der document and they did not comply
with ss. 37 to 41 of the Indian Act,
governing the conditions of a surren-
der:

“"From these provisions it is argued
that the conditions of a surrender,
in order to be valid, must be voted
on and approved by a majority of the
electors of a band, be certified by
the superintendent or other officer
who attended the meeting and by the
chief or a member of the council of
the band, and be submitted to and
approved by the Governor in Council,
all of which presuppose that the
conditions will be in written form. I
agree with these contentions.
These solemn formalities have been
prescribed as a matter of public
policy for the protection of a band
and the proper discharge of the
government's responsibility for the
Indians. They are also important as
ensuring certainty as to the effect
of a surrender and the validity of a
subsequent disposition of surrender-
ed land. It is to be noted that they
are the only provisions of the Act
excluded from the power of the
Governor in council under s. 4(2) to
declare by proclamation that par-
ticular provisions of the Act shall
not apply in certain cases. The oral
terms found by the Trial Judge were
not voted on and approved by a ma-
jority of the band. They were deduc-—
ed by the Trial Judge from the tes-—
timony of three members of the band
and a former official of the Indian
Affairs Branch as to what was said
at the meetings, and in some cases
as to what was not said. The oral
terns of the surrender found by the
Trial Judge were not accepted by the
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Governor in Council, as required by
the Act. What was accepted by Order
in Council P.C. 1957-1060 of Decem-
ber 6, 1957 was the ‘'attached sur-
render dated the sixth day of Oc-
tober, 1957'. It was an unqualified
acceptance of the written surrender,
with no reference, express or im-

plied, to other terms or condi-
tions.”
[31] Le Dain, J., concluded that the

oral conditions of the surrender found
by the trial judge could not afford a
basis in law for finding liability and
awarding damages.

[32] Having found no basis for the
trust alleged, the Federal Court of
Appeal allowed the Crown's appeal.

IV Fiduciary Relationship

{33] The issue of the Crown's 1iabili-
ty was dealt with in the courts below
on the basis of the existence or non-
existence of a trust. In dealing with
the different consequences of a "true”
trust, as opposed to a “political”
trust, Le Dain, J., noted that the
Crown could be liable only if it were
subject to an ‘“equitable obligation
enforceable in a court of law”. I have
some doubt as to the cogency of the
terminology of “higher” and “lower”
trusts, but I do agree that the exis-
tence - of an equitable obligation is
the sine qua non for liability. Such’
an obligation is not, however, limited
to relationships which can be strictly
defined as “trusts”. As will presently
appear, it is my view that the Crown's
obligations vis-a-vis the Indians can-
not be defined as a trust. That does
not, however, mean that the Crown owes
no enforceable duty to the Indianms in
the way in which it deals with Indian
land.

(34] In my view,
title and the framework of the statu—
tory scheme established for disposing

‘of Indian land places upon the Crown

obligation, enforceable
to deal with the land
This

an equitable
by the courts,
for the benefit of the Indians.

obligation does not amount to a trust %

in the private law sense. It is rather

the nature of Indian gff
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a fiduciary duty. If, however, the
Crown breaches this fiduciary duty, it
will be 1liable to the Indians in the
same way and to the same extent as if
such a trust were in effect.

[35] The fiduciary relationship be-
tween the Crown and the Indians has
its roots in the concept of aborigi-
nal, native or Indian title. The fact
that Indian bands have a certain in-
terest in lands does not, however, in
itself give rise to a fiduciary re-
lationship between the Indians and the
Crown. The conclusion that the Crown
is a fiduciary depends upon the furth-
er proposition that the Indian inter-
est in the land is inalienable except
upon surrender to the Crown.

{36] An Indian band is prohibited from
directly transferring its interest to a
third party. Any sale or lease of
land can only be carried out after a
surrender has taken place, with the
Crown then acting on the band's be-
half. The Crown first took this re-
sponsibility upon itself in the Royal
Proclamation of 1763. It is still
recognized in the surrender provisions
of the Indian Act. The surrender re-
quirement, and the responsibility it
entails, are the source of a distinct
fiduciary obligation owed by the Crown
to the Indians. In order to explore
the character of this obligation, how-
ever, it 1is first necessary to con-
sider the basis of aboriginal title
and the nature of the interest in land
which it represents.

(a) The Existence of Indian Title

[{37] In Calder v. Attorney General of
British Columbia, [1973] S.C.R. 313,
this court recognized aboriginal title
as a legal right derived from the In-
dians' historic occupation and posses-—
sion of their tribal lands. With Jud-
son and Hall, JJ., writing the princi-
pal judgments, the court split three-
three on the major issue of whether
the Nishga Indians' aboriginal title
to their ancient tribal territory had
been extinguished by general 1land
enactments in British Columbia. The
court also - split on the issue of

whether the Royal Proclamation of 1763
was applicable to Indian lands in that
Province. Judson and Hall, JJ., were
in agreement, however, that aboriginal
title existed in Canada (at least
where it had not been extinguished by
appropriate legislative action) inde-
pendently of the Royal Proclamation.
Judson, J., stated expressly that the
Proclamation was not the “exclusive”
source of Indian title (pp. 322-323,
328). Hall, J., said (at p. 390) that
"aboriginal Indian title does not de-
pend on treaty, executive order or
legislative enactment”.

[38] The Royal Proclamation of 1763
reserved "under our Sovereignty, Pro-
tection, and Dominion, for the use of
the said Indians, all the Lands and
Territories not included within the
Limits of Our said Three new Govern-
ments, or within the Limits of the
Territory granted to the Hudson's Bay
Company, as also all the Lands and
Territories lying to the Westward of
the Sources of the Rivers which fall
into the Sea from the West and North
West as aforesaid” (R.S.C. 1970, Ap-
pendices 123, at p. 127). In recogniz-
ing that the Proclamation is not the
sole source of Indian title the Calder
decision went beyond the judgment of
the Privy council in St. Catherine's
Milling and Lumber Co. v. R. (1888),
14 App. Cas. 46. In that case Lord
Watson -‘acknowledged the existence of
aboriginal title but said it had its
origin in the Royal Proclamation. In
this respect Calder is consistent with
the position of Chief Justice Marshall
in the leading American cases of John-
son v. McIntosh (1823), 8 Wheaton 543,
and Worcester v. State of Georgia
(1832), 6 Peters 515, cited by Judson
and Hall, JJ., in their respective
judgments.

[39] In Johnson v. McIntosh Marshall
C.J., although he acknowledged the
Proclamation of 1763 as one basis for
recognition of Indian title, was none-
theless of opinion that the rights of
Indians in the lands they traditional-
ly occupied prior to European coloni-
zation both predated and survived the
claims to sovereignty made by various
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~ European nations in the territories of

the North American continent. The
‘inciple of discovery which justified
nese claims gave the ultimate title

in the land in a particular area to
" the nation which had discovered and

" claimed it.

In that respect at least

the Indians' rights in the land were

 obviously diminished; but their rights
i of occupancy and possession remained

unaffected. Marshall, C.J., explained

- this principle as follows, at pp. 573-

574:

"The exclusion of all other Euro-
peans, necessarily gave to the na-
tion making the discovery the sole
right of acquiring the soil from the
natives, and establishing settle-
ments upon it. It was a right which
all asserted for themselves, and to
the assertion of which, by others,
all assented.

“"Those relations which were to exist
between the discoverer and the na-
tives, were to be regulated by them-
selves. The rights thus acquired
being exclusive, no other power
could interpose between them.

"In the establishment of these re-
lations, the rights of the original
inhabitants were, in no instance,
entirely disregarded; but were ne-
cessarily, to a considerable ex-
tent, impaired. They were admitted

to be the rightful occupants of the

soil with a legal as well as just

claim to retain possession of it,
and to use it according to their own
discretion; but their rights to com-
plete sovereignty, as independent
nations, were necessarily diminish-
ed, and their power to dispose of
the soil at their own will, to whom-
soever they pleased, was denied by
the original fundamental principle,
that discovery gave exclusive title
to those who made it.” (emphasis
added)

[40] The principle that a change in
sovereignty over a particular terri-

ry does not in general affect the
.~esuuptive title of the inhabitants
~vas approved by the Privy Council in
A\modu Tijani v. Secretary of State,
Nigeria, [1921] 2 A.C. 399. That prin-
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ciple supports the assumption implicit
in Calder that Indian title is an in-
dependent 1legal right which, although
recognized by the Royal Proclamation
of 1763, nonetheless predates it. For
this reason Kinloch v. Secretary of
State for India, supra; Tito v. Wad-
dell, supra, and the other "political
trust” decisions are inapplicable to
the present case. The "political
trust” cases concerned essentially
the distribution of public funds or
other property held by the Government.
In each case the party claiming to be
beneficiary under a trust depended en-
tirely on statute, ordinance or treaty
as the basis for its claim to an in-
terest in the funds in question. The
situation of the Indians is entirely
different. Their interest in their
lands is a pre-existing legal right
not created by Royal Proclamation, by
s. 18(1) of the Indian Act, or by any
other executive order or 1legislative
provision.

[41] It does not matter, in my opi-
nion, that the present case is con-
cerned with the interest of an Indian
band in a reserve rather than with un-
recognized aboriginal title in tradi-
tional tribal 1lands. The Indian in-
terest in the land is the same in both
cases: see Attorney General of Quebec
v. Attorney General of Camada, [1921] 1
A.C. 401, at pp. 410-411 (the Star
Chrome case). It is worth noting, how-
ever, that the reserve in question
here was created out of the ancient
tribal territory of the Musqueam band
by the unilateral action of the Colony
of British Columbia, prior to Con-
federation.

(b) The Nature of Indian Title

[42] In the St. Catherine's Milling
case, supra, the Privy Council held
that the Indians had a “personal and
usufructuary right” in the lands which
they had traditionally occupied. Lord
Watson said that "there has been all
along vested in the Crown a substan-
tial and paramount estate, underlying
the Indian title, which became a
plenum dominium whenever the title was
surrendered or otherwise extinguished”
(at p. 55). He reiterated this idea,
stating that the Crown "has all along
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had a present proprietary estate in
the 1land, upon which the Indian title
was a mere burden” (at p. 58). This
view of aboriginal title was affirmed
by the Privy Council in the Star
Chrome case. In Amodu Tijani, supra,
Viscount Haldane, adverting to the St.
Catherine's Milling and Star Chrome
decisions, explained the concept of a
usufructuary right as "a mere quali-
fication of or burden on the radical
or final title of the Sovereign ..."
(p. 403). He described the title of
the Sovereign as a pure legal estate,
but one which could be qualified by a
right of “beneficial wuser” that did
not necessarily take the form of an
estate in land. Indian title in Canada
was said to be one illustration “of
the necessity for getting rid of the
assumption that the ownership of 1land
naturally breaks itself up into es-
tates, conceived as creatures of in-
herent legal principle.” Chief Justice
Marshall took a similar view in John-
son v. McIntosh, supra, saying, "All
our institutions recognize the abso-
lute title of the Crown, subject only
to the Indian right of occupancy ..."
(p. 588).

[43] It should be noted that the Privy
Council's emphasis on the personal
nature of aboriginal title stemmed in
part from constitutional arrangements
peculiar to Canada. The Indian terri-
tory at issue in St. Catherine's Mill-
ing was land which in 1867 had been
vested in the Crown subject to the in-
terest of the Indians. The Indians'
interest was "an interest other than
that of the Province”, within the
weaning of s. 109 of the Constitution
Act, 1867. Section 109 provides:

"All Lands, Mines, Minerals, and
Royalties belonging to the several
Provinces of Canada, Nova Scotia,
and New Brunswick at the Union, and
all Sums then due or payable for
such Lands, Mines, Minerals, or
Royalties, shall belong to the seve-
ral Provinces of Ontario, Quebec,
Nova Scotia, and New Brunswick in
which the same are situate or arise
subject to any Trusts existing in
respect thereof, and to any Interest
other than that of the Province in

the same.”

[{44] When the land in question in St.
Catherine's Milling was subsequently
disencumbered of the native title upon
its surrender to the federal govern-
ment by the Indian occupants in 1873,
the entire beneficial interest in the
land was held to have passed, because
of the personal and usufructuary na-
ture of the Indians' right, to the
Province of Ontario under s. 109 rath-
er than to Canada. The same constitu-—
tional issue arose recently in this
court in Smith v. Canada, [1983] 1
S.C.R. 554; 47 N.R. 132, in which the
court held that the Indian right in a
reserve, being personal, could not be
transferred to a grantee, whether an
individual or the Crown. Upon surren-
der the right disappeared "in the pro-
cess of release”.

[45] No such constitutional problem
arises in the present case, since in
1938 the title to all Indian reserves
in British Columbia was transferred by
the provincial government to the Crown
in right of Canada.

[46] It is true that in contexts other
than the constitutional the charac-
terization of Indian title as "a per-
sonal and usufructuary right" has
sometimes been questioned. In Calder,
supra, for example, Judson, J., in-

timated at p. 328 that this charac-_

terization was not helpful in deter-
mining the nature of Indian title. In
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