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Reasons for iludgment of the HonourabLe Mr. Justice Egson:

t1l The petitioners clai-m aboriginal title to a large area of

British Columbia much of which is subject to tree farm licence

no. 39 (T.F.L. 39) which was originally issued to the respon-

dent MacMillan Bloedel in 1961- for a 25 year period. As

provided for in s.29 of the Forest Act, R.S.B.C. 1-979, c.1-40

(now L995, c.L5'7) the original .l-icence was "replaced" for a

further such period beginning in 1981 and again on 1 March

r-995.

l2l This proceedi*g, which was launched a few days before 1

March L995, is brought by way of judicial review seeking to set

aside the decisions of the Minister of Forests Lo replace

T.F.L. 39 in 1-981- and in 1995. The appeal is by the peti-tion-

ers against the decision of a chambers judge deciding a pre-

liminary issue of law in favour of the respondents. That

decision is now reported at (L995) , l-5 B. C.L.R. (3d) L54.

t3I The preliminary issue of law is :

whether the interest claimed by the Petitioners,
namely aboriginal title, includj-ng ownership, title
and other aboriginal rights over alI of Haida Gwaii
(the Queen CharLotte Islands), including the 1and,
water, flora and fauna and resources thereof, is
capable of constituting an encumbrance within the
meaning of section 28 of the Forest Act.
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The refevant language of s.28 is:

A tree farm licence entered into under this Act shall
(b) subject to sections 27, 27.1", 33 and 33.A,

describe a tree farm licence area composed of (i) an
area of Crown Iand, the timber on which is not other-
wise encumbered, determined by the minister.

(emphasis added)

l4l It will be seen that the word t'encumbrancetr, which appears

in the question, does not appear in the.section. It is,
however, common ground that any interest which would "otherwise
encumber" the timber would constitute an encumbrance.

t5l ft is also common ground that the asserted aboriginal

title, if it exists, would constitute an encumbrance on Crown

title. As there is no issue on that point, it is unnecessary

to make extensive reference to authorities. I wiII, however,

note that it has long been recognized that aboriginal tltle to
land can include an interest in the standing timber. For

instance, in St. Catherine's MiTTing & Lumber Company v. The

Queen, (1888) t+ A.C. 46 (,1.C.P.C. ) , the issue which arose out

of t.he cession by treaty of aboriginal right to land was

whether the timber rights passed to the provincial or the

federal government. The Privy Council accepted that, in the

absence of a treaty, the rights to the timber created an

encumbrance on the Crown ti.tIe. Lord Watson said at p.59:

The fact that the power of legislating for fndians,
and for lands which are reserved to their use, has
been entrusted to the Parliament of the Dominion is
not in the least degree inconsistent with the right
of the Provinces to a beneficial interest in these
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lands, avai-Iable to them as a source of revenue
whenever the estate of the Crown is disencumbered of
Lhe fndian title. (emphasj-s added)

Many other cases were cited to illustrate that the aboriginal
interest has been regarded as a burden or encumbrance upon the

title of the crown. one is of particurar interest because it
arose in this province and involved a contest bet.ween MacMillan

Bloedel's logging rights and a claim to aboriginal title over

the land. That is MacMiTTan BToedeT Limited v. Mu77in et a7,

[198s] 2 w.w.R. 722 (B.C.S.C.); [198s] 3 W.w.R. s77 (C.A.) (the

Meares IsTand. case) . Although the decision at first instance

refusing an injunction against logging was reversed by this
court, Mr. Berger adopt,s this sentence in the reasons of Gj-bbs

J. (now J.A.) at p.742 as summing up the position of Lhe claj.m

of his cli-ents:

In my opinion, the disputed Meares Island Lands, not
being Indian reserves or land reserved for Indians,
are to be regarded as provJ-ncia1 Crown lands subject
to a burden or encumbrance in the form of Aboriginal
tit.le, if it exists.

I accept that statement as being applicable to the lands

involved here.

t6l I t,herefore see no reason to doubt that, ds a matter of
plain or grammatical meaning, the aboriginal title claimed by

the Haida Nation, if it exists, constitutes an encumbrance on

the Crown's title to the timber. The words uif it exists,,do
not, appear in the quest.ion put before the court but are impli-
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cit in the words flthe interest claimed by the petitioners,'. As

in the Meares IsTand case, the court must deal with a state of

facts which is to some extent hlpothetical in that the interest
claimed has not been established. It was on that ground,

amongst, others, that, the petitioners opposed the application to
try a preliminary issue. Then sitting in the Supreme Court of

British Columbia, I ruled against those objections. Now,

having to struggle with the difficulties inherent in that
course, I find the force of the objections to be more obvi-ous

now than it was then. However, on the hearing in this court,

t,he petitioners joined the respondents in urging us to decide

the question j-n spit,e of the dif f iculties.

[7] The position of the respondents is that, although the

interest claimed by the petitioners is an encumbrance as a

matter of plain or glrammatical meaning, it is not'an encum- l

brance "within the meaning of s.28". They say that, when all
of the surrounding circumstances are consj-dered, this is
clearly a case where the plain meaning does not apply and that,
as the learned chambers judge he1d, the interest claimed is not

capable of being an encumbranee within the meaning of s.28 of

the Forest Act,.

l8l That outcome, they subrnit, is dictated by the 'tmodern

contextual approach" to statutory interpretation as laid down

at p.131 of Driedger on the Construction of Statut,es,3rd ed.

(Toronto: Butterworths, L994) by Ruth E. Sullivan:
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The modern rule. There is only one rule j-n modern
interpretation, namely, courts are obliged to deter-
mine the meaning of legislation in its total context,
having regard to the purpose of the legislation, the
consequences of proposed int,erpretations, the pre-
sumptions and special rules of interpretation, as
well as admissible external aids. In other words, the
courts must consider and take into account all reI-
evant and admissible indicators of legislative mean-
ing. After taking these into account, the court must
then adopt an interpretation that is appropriate. An
appropriate interpretat.ion is one that can be jus-
tified i-n terms of (a) its plausibility, that is, its
compliance with the legislative text; (b) its effi-
cacy, that is, its promotion of the legislative
purpose; and (c) is acceptability, that is, the
outcome is reasonable and just.

I9l That passage replaces t,he f,olIowing passage in the second

edit j-on of Mr. D::iedgerrs work (Toronto: Butterworths, l-983 ) at

p.87:

THE MODERN PRINCIPI,E

Today there is only one principle or approach,
namely, the words of an Act are to be read in their
entire context and in their grammatical and ordinary
sense harmoniously with the scheme of the Act, the
object of the Act, and the intention of Parliament.
This principle is expressed repeatedly by modern
judges, ?s, for example, Lord Reid in Westminster
Bank Ltd. v. Zang, and Culliton C.,f . in R. v.
MojeTski. Earlier expressions, though in different
form, are to the same effect; Lord Atkinson in Vic-
toria (City) v. Bishop of Vancouver IsLand, L]-92l..1
A.C. 384, at p. 387, put it this way:

In the construction of statutes their words must
be interpreted in their ordinary grammatical
sense, unless there be somethi-ng in the context,
or in the object of the statute in which they
occur, or in the circumstances with reference to
which they are used, to show that they were used
in a special sense different from their ordinary
grammatical sense.

The remaining chapters of this work seek to
explain how an Act is to be so read and how problems
that may be encountered on the way are to be solved.



Haida /Va tion v. Minister of Fores Ls Page: 7

t10l The latter passage has, since l-983, been widely accepted

throughout Canada as defining the "on1y principle or

approachrr. It has been cited time out of mind in briefs,
factums and reasons for judgment as an authoritative summary of
the 1aw. As the substantive definition within the paragraph is
i.n the extract from the judgment of Lord Atkinson, it is safe

to assume that it is his language which has been generally

accepted as stating the modern principle. To find. what was

said by Lord Reid and Chief Justice Cul1iton, the reader would

have to consult t,he footnote and go to the library shelves. As

the purpose of most lawyers and judges j"n consulting a text is
to find a concise and authoritative statemenL of the rule
established by cases, few would look beyond the paragraph.

Some might notice that, on the facing page, Ehe author quotes

the relevant passage from the speech of Lord Reid in West-

minster Bank v. Zang, [1966] A.C. L82; L A11 E.R. 1"L4 (H.L.).

That passage reads:

Br:t no principle of interpretation of st,at,utes
is more firmly settled than the rule that the court
must deduce the int.ention of Parliament from the
words used in the Act. If those words are in any way
ambiguous-if they are reasonably capable of more
than one meaning-o, if the provision in question is
contradicted by or is incompatible with any other
provision in the Act, then t,he court may depart from
the natural meaning of the words in question. But
beyond that. we cannot go.

Any readers who took the trouble to seek out the words of Chief
1

.fustice Culliton would find them to be t,o the same effect as
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those of Lord Reid and not significantly different from those

of Lord Atkinson.

[11] So what we have in the second edition is the auLhorrs

opinion that the ,onIy principle or approach" is the rule

stated by Lord Atkinson in a921. A very careful reader might

notice shades of difference in the rule stated by Lord Atkinson

and that stated by Lord Reid but I need not dwel-I on that.

What I wish to emphasize is the radicaL difference in the

treatment of the subject between the second and third editions.

lL21 The eguivalent passage in the third edition begins with

language sLrikingly similar to that of Mr. Driedger. f,he words

uonly one principLe or a.pproach'r are replaced by the equally

dogmatic I'on1y one rule'r and "entire contexLtr is replaced by

Ittotal contextt'. There the simiLarity ends. Mr. Driedgerrs
rfmodern" period would seem to go back at least to the mid L9th

century - Lord Atkinson cited cases decided as early as 1857.

Mr. Driedger's principle is directly based on leading case

authorities. Professor Sullivan cites no authority for her

'rmod.ern rule[ and gives no indication as to when it came into

force.

t13l The differences are not merely in style or form. The

significant difference is in the substance of the "modern

principle" stated in L983 and the "modern rule'r laid down in

1994. In the earlier version, "ordinary grammatical sense" is
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of primary importance. In the lat,er version, it is not men-

'- tioned at all except that it" would seem that, under the some-

what mystifying rubric of "p1ausibi1it.y", the court can, not

must, have regard to the "legislative text, in deciding whether

its preferred interpretation is "justified". That is not a

mere revision of Mr. Driedger's "onIy modern principle or

approach". It turns it on its head by reduclng the language of

the enactment to a matter of minor importance.

t14l I will mentj-on another aspeet in which the editorrs modern

rule seems very much at od.ds with the law as generally,under-

stood. That is in the definition of 'rcontext'r. It has always

been accepted that a court, in det,ermining the meaning of words

in a statute, must have regard to context, i.e, to the,j-mmedi-

ate context of the section in which the disputed words appear

and the broader context of the statute as a whole. It is not

easy Lo know exactly what it is that the editor embraces in the

word rrcontext" but clearly it is not confined to the language

of the statute. It may be equated to the term "a11 relevant

and admissible indicators of legislative meaning" whieh appear

in the passage at p.13L. From other passages in the third

edition, it would appear that such matters may include conven-

L.ions, values, culturaL beliefs, and assorted other extrinsic

aids to interpretat,ion. I do not suggest that such mat.ters may

not, in an appropriate case, be relied on as aids to inEerpre-

t,ation. I do suggest that t,here is great potential for con-

fusion in referring to these matters as rrcontext".
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t15l The author sets out at p.3 of the third edition the view

that the approach of looking at "aLL rel-evant context and

sources of meaning" has become the I'modern understanding of the

literal meaning rule " The passage reads:

EvoLution of the TiteraT meaning rule. The key to the
literal meaning rule was judging whether t.he legis-
lative text was "pIain". If it was, the courts were
bound to give effect to the plain meaning, however
much they may have disliked it. In principle, then,
the rule operat.ed as a constraint. However, it is
heard to imagine a more impressionable and malleable
judgment than whether the meaning of a legislative
text is plain. In practice, a court could resort to
the second stage of interpretation whenever it cared
to do so, simply by entertaining doubt. As the lit-
eral meaning rule evolved, it became normal- for
courts in every case to look to all relevant context
and sources of meaning to det,ermine the rrtruetr orriintendedt' meaning of legislative words. The modern
understanding of the literaf meaning rule is
described by Lord Greene in Re Bidie, Bidie v. Gen-
eral Accident, Fire & I-,ife Assurance Corp.:

The first thing one has to do in con-
struing words in a section of an Act of Parlia-
ment is not to take those words in vacuo, so to
speak, and attribute to them what is sometimes
called their natural or ordinary meaning. Few
words in the English language have a natural- or
ordinary meaning in the sense that they must be
so read that their meaning is entirely indepen-
dent of their context. The method of construing
statutes that I prefer is not to take particular
words and attribute to them a sort of prima
facie meaning which you may have to displace or
modify The real question which we have to
decide i-s: What does the word mean in the con-
text in which we find it here, both in the im-
mediate context of the sub-section in which the
word occurs and in the general context of the
Act, having regard to the declared intention of
the Act and the obvious evil that it is designed
to remedy?

This is the modern approach.
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Lord Greene would, I suspect, be surprised to learn that his

decision in Re Bidie (reported [1948] 2 A11 E.R. 995 at gg8) he

espoused what the editor ealls the "modern understanding of the

literal rule'r. His analysis seems unexceptionable but, in my

view, lends no visible support to the editor's view as to the

evolution of the literaL meaning ru1e. Lord Greene was very

clear about what he meant by rrcontext'r. It is the immediate

context of the subseetion and the general context of the act.

That is the traditional definition of t'context, in relation to
legislative interpretation, and it has always been accepted

that words must be read in their context as so defined.

t15l I note that Lord Greene went on to say that that should be

done "having regard to the declared. intention of the act and

the obvious evil that it is designed to remedy". That accords

with the legislat.ive rule for interpretation laid down in both

the federal and provincial Interpretation Acts. Both s.L2 of
the Interpretat.ion Act, R.S.C. 1985, c. T-21, and s.8 of the

Interpretation Aet, R.S.B.C. L996, c.238 read:

Enaetment remedial
8 Every enactment must, be construed as being

remedial, and must be given such fair, large and
liberal construction and interpretation as best,
ensures the attaj-nment of its objects.

Those sections were enacted in that form severaL decades ago

and have, in a less concise but substantially sj-milar form,

been part of our law for well over a century. The words of

those sections provide the one source of guidance which, in
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relation to statutory interpretation, is unarguably binding on

the courts. I raise, wj-thout attempting to answer, the ques-

tion why so Iittle notice seems to be paid to those sections.

They are seldom referred to in decisions considering the

principles to be applied in statutory interpretation. It is,

or course, not always possible to determine what evil was

sought to be remedj-ed or what other object was sought to be

achieved. For that reason, the sections cannot be applied in

all- cases. But, where any question arises as to the proper

construction, regard should be had to them.

I17l Since the publication of the third edition in L994, the

views set out therein have encountered a mixed reception in the

Supreme Court of Canada. In a number of cases, the majority

have cited the second edition, made no reference to the third

edition, and have expressed agreement with Mr. Driedger's

"modern ru1e, while the majority cj-tes the third. edition

without reference to the second and expresses a preference for

Professor Sullivanrs rrmodern rule'r or variations thereof . This

dj-vision of opinion is demonstrated clearly in Verdun v.

Toronto-Dominion Bank, 119961 3 S.C.R. 550 in which the words

"excLusively entitled to voterr in s.l-a3 (1) of the Bank Act were

in issue. The majority judgment is that of Iacobucci ,I. for

himself and three other members of the court. Finding nothing

in the context of the sections to contradict what he called the

plain meaning of those words, he held that effect should be

given to that meaning. In so doing, he referred to and quoted
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.:. the passage from p.87 of the second edition, including the

quotatj-on from the speech of Lord Atkinson, and sai-d he was

applying that principle to the case at hand. LrHeureux-Dub6 ,f .

concurred in the result but, in separate reasons joined in by

Mclachlin .f., said at p.554 that the "appropriate methodologi-

ca1 reference would be" (the third. edition at p.131) and. stated

"This methodology was indeed the one followed by my colleague. I'

That refers to the majority's approach of considering the

arg,ument.s put forward against what it saw as the plain meaning

before holding that none of those arguments could justify

departi-ng f rom it. L'Heureux-Dub6 ,]. took a similar point in
eoncurring with the dissent of Iacobucci ,J. in ManuTife Bank.of

Canada v. ConTin, [1995] 3 S.C.R. 4L5, a ease which involved

the construction of contractua] documents rather than a stat-
ute.

IlBl The earliest case which shows evidence of a division
amongst members of the court on the question of 'rsecond edition
or third editionil appears to be R. v. I{elntosh, t19951 L S.C.R.

585. In giving the majority judgment for himself and four
others, Lamer C.J.C. dealt at pp.697-99 with the principles to
be applied in interpreting sLatutes. In para.18 he said that
he took as his starting point:

the proposition that where no ambiguity arises on
the face of a statutory provision, then its clear
words should be given effect.
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He referred to that as the "golden rule" of literal construc-

tion and, in support of that proposition, cited MaxweTT'on the

Interpretation of Statutes (12th ed. 1,969) , at p. 29 as well as

the "Modern Principle" set out in the second edition of

Driedger. The Chief ,Justice made no reference to the third

edition. It obviously was available to the court before it
g:ave judgment - Mcl-,achlin J., who delivered the dissenting

' judgment for herself and three others, cited it in her reasons.

It is interesting to compare the Chief .Tustice's affirmation of

the "golden rule'r with the editorts treatment of it at pp.4-5

of the third edition under the headings t'Courts sti1l invoke.

the plain meaning ru1e" and "Rhetorical use of the plain

meaning ruIe". After referring to and quoting from several

recent decisions, including the judgment of the Chief 'fustice
in R. v. Mult,iform, [1990] 2 S.C.R. 624 statj-ng the same

principle as he stated in R. v. Mclntosh, supra, the editor
goes on to say:

It is important to realize that these modern appeals
to the plain meaning rule are entirely rhetorical in
character. When a modern court labels its preferred
interpretation ttplaintt and suggests that consider-
ation shouLd not be given to the purpose of the
legislation or to other interpretatj-ve aids, its

: point is rhetorical rather than 1egal.

[19] Ot,her decisions which touch upon t,he principles to be

applied. in statutory interpretation and whieh reveaL a differ-

ence of opinion amongst members of the court as to the validity

of the opinions expressed j-n the third edition of Driedger are:

Canada v. Antosko, 119947 2 S.C.R. 3a2;
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Ontario v. C. P. Ltd. ,

27 47 - 3 77 4 Qudbec Inc ,

Ir9961 3 s.c.R. g:--g;

The Opetchesaht Indian

I1995] z s.c.R. 1o3l-;

v. Quebec (n$gr.e des permJ"s d'alcooT),

Band v. Canada, 1L997] 2 S . C. R. 119

l20l I have seen only one case in which the third edition has

been relied on in a majority judgirnent of the court. In R. v.

Lewis, []-9961 1- S.C.R. 921-, facobucci,J. cited a passage in the

third edition at p.Lg3 for the proposition that rthe words of

the text must be read in context'r. From the discussion which

follows, it is clear that he was referring torrcontext,'in the

conventional sense of the immediate context of the sentence',in

which the words appear and. the broader context of the statute
as a whoIe. In any event, there clearly is no endorsement in
those reasons of the editor's views on the matter of the

significance of trplain meaning,r and. the definition of ttcon-

textrr .

L2al Not all of the editor's views with respect to those

maLters are inconsistent with estabfished Iaw. Indeed, some

views expressed in the third edition seem quite inconsistent

with Lhe'rrnodern rulerrat p.131- and the condemnation of 'rp1ai-n

meaning" aL pp.4-5. f refer particularly to the section

beginning at p.26 under the headj-ng "When Ordinary Meaning is
Binding", the first paragraph of which says:
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Wuer ORoTNARY MEAN]NG IS BrupTNe

Absence of reason to depart from ordinary meaning.
It is presumed that the ordinary meaning of legisla-
tion is the most appropriate or "intended'r meaning.
In the absence of a reason to reject it, this meaning
is binding on the courts.

The editor at p.8 defines "ordinary meaning" of aitext as "the
meaning that is understood by a competent user of language upon

reading the words in their immediate context'r. f therefore

take it as eguivalent to "plain meaningf" or 'rordinary grammati-

ca1 senserr or the various other phrases employed. to describe

the same concept

l22l Once one concedes that, in the absence of a reason to

reject the t'ordinary" or "pIain meaning" of the words, that
meaning is bi-nding, one is surely saying the same thing that
was said by Lord Atkinson and the other judges relied on by Mr.

Driedger at p.87 of the second edition, and the same thing that
has been said by countless judges and legaI scholars for
centuries. In each case, the ttplaintt or trordinary" or "gram-

maticalrt meaning is recognized as the primary source to which

the court must have regard in determining what meaning was

intended by Parliament. It may be that the editoris point is

t.hat this virtually universal rule should not be stated in

terms that employ the word'"ambiguousrl as in this statement by

Cory ,J. in R. rz. McCraw, t199L1 3 S.C.R. 72 at B0:

It is well settl-ed that words contained in a statute
are to be given their ordinary meaning. Ot,her prin-
ciples of statutory interpretation only come into
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play where the words sought to be defined are ambigu-
ous.

L231 That is one of the statements which at p.5 are coridemned

by the editor as being I'entirely rhetorical in character'r. She

seems to regard such statements as holding that the court

should reach the conclusion that there is no ambiguity without

having regard to context, to the purpose of the enactment or

the evil sought to be remedied. In fact, ds a matter of

course, courts consider such questions whenever an arguable

issue is raised as to Lhe interpretation to be given to the

words. I see no inconsistency between the statements at pp.4-5

whi-ch are condemned as rhetorical and the enunciation of the

presumption of "ordinary meanj-ng'r at p.27. In each instance,

the plain or ordinary meaning is primary. I do see serious

inconsistency between the editor's definition of the pr:esump-

tion of ordinary meaning and her modern rule at p.131 which

deprives the ordinary or plain meaning of the words of any

particular signj-f icance

1241 For those of us whose role is to apply the law as laid
down by the Supreme Court, the practical significanee of all
this is that the court has not, in any majority judgment,

endorsed the views expressed in the third. edition but, rather,
i.'

has rejected them although withouL mentioning the work..
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L25] This rather confusing debate as to which academic pro-

nouncement should be taken as stating the law may illustrate

the wisdom of the ru1e, enforced with few exceptions in our

courts until 20 or so years ago but now largely forgotten, that

no reference is to be mad.e to the works of living authors. By

discouraging counsel from relying on textbooks and articles,

the court may on occasion have deprived itself of an illuminat-

ing opinion or analysis. But the rule did bring home to all

ioncerned that the law is to be found in the statute or in the

cases - not in the opinions of authors or editors of textbooks

or articles.

1"26) The former rule was discussed by R.E. Megarry, Q.C. (as he

then was) in MisceTTany -at- Law (London: Stevens & Sons

Limited, l-955) at 326-329. He noted at p .327 that, in lr947,

Lord Denning (then Denning J. ) had proclaimed that the rule
tr... has long been exploded. Indeed., the more recent the work,

the more persuasive it isrl . Mr. Megarrlr went on t,o observe

that some judges "remain unaware of the date of the explosion

and unconvinced of j-ts occurrencet'. Although there may never

have been an explosion, Lord Denning's view, for better or

worse, came to prevail some time during the L970rs.

L271 As evidence that the old rule was consistent with an

attitude of mutual respect between the bench and lega1

scholars, I cite this passage from MisceTl-any -at-Law aL

p.328z
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In one case, Lord Wright M. R. made use of thj-s rule
t,o pay a neat complJ-ment to Sir Frederick Po11ock,
then a vigorous octogenarian. 'rThe matter is very
clearly stated in a work, fortunately not a work of
authority, but to which we are all as lawyers
indebted, Sir Frederick Pollock's Law of Torts.rr Sir
Frederick was charmed by this reference to him, but
the "fortunately" was beyond those responsible for
the Law ,Journal and Law Times reports of the case;j-nsensitively, they turned it into 'runfortunately."

1281 I would not wish my somewhat critical treatment of Pro-

fessor Sullivan's work to be understood as suggesting that it
is not a valuable contribution t.o the literature. It is
clearly a work of scholarship - one which can be of benefit to
any of us who must struggle with the difficuLties of statutory
construction. As such, it is much more a work of opinion and

i-s much more controversial than we have been accustomed to in
this area. I am conscious that I have taken passages out of

context and thus have not done justr'ce to the work as a who1e.

I have done that to explain why I think that counsel and judges

should not take passages such as that at p.l-31 on "the modern

rulerr out of its context and treat it as a statement of the

accepted wisdom, as was often done with the equivalent para-

graph in the second edition. On the other hand, we could all
benefit from reading the work in its entirety.

1291 I turn now to consider whether in this case there is any

basis for rejecting the plain meaning of I'otherwise encum-

bered".
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[30] In the language of Lord Atkj-nson, is there anything in the

context or in the object of the Act or in the circumstances

with reference to which the words were used to show that those

words were used in a special sense which would exclude aborig-

inal tj-tIe from being an encumbrance on Crown title?

[31] Section I of the Brjtish Columbia rnterpretation Aet

requires every enactment to be construed as being remedial. In

this case there is nothing before us which throws any light on

the question of what evi1, if dfly, was sought to be remedied by

the adopti-on, in 1-978 , of the present wording of s.28. The

Interpretation Act also reguires that the enactment be given

such fair, large and liberal construction and interpretation as

best ensures the attainment of its objects. What is the object

or purpose of s.28 or of the Forest Act as a whole?

t32l The Learned chambers judge in para.2O of his reasons

expressed the view that 'rencumbered'r in s .28 $) (b) (i) was

ttintended to refer more narrowly to forest tenure conceptslr. I

see no basis for that conclusion j-n the language of the Act

which includes no definition, either express or implied, of

"encumbered[ as being limited to forest tenures. The reasons

stated by the learned chambers judge are these;

the nature of aboriginal rights being sui
generis, makes it highly unlikely that the legisla-
ture intended to include aboriginal rights

it would be too broad a reading of s.28(1) (b) (i)
to conclude that, when it was enacted, the legisla-
ture intended to include aboriginal rights in the
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restrictive words of the section without being more
explicit.

[33] Those reasons appear to accept the submission of the

respondent Crown to the effect that. the court must, attempt to

ascertain what was in the minds of the members of the legisla-
ture when the present sectj-on was enacted in L9'78. In fact, it
may well be that none of the honourable members had any clear

intention in relation to s.28; it may well have been seen as a

rather technical provision designed to improve in'some way the

workings of the Act.

[34] The arg:ument in favour of having regard to subjective

intention is not based on identifying the evil sought to be

remedied by the 1-978 amendment but rather on what'we know about

the attitude of the government of British Columbj-a in irgl|
regardingaborigina1rights,i.e.thatsuchrights,Lf.they

ever existed in British Co1umbia, had long since been extin-',

guished. The government of that time, notwithstanding'that six
of the seven judges who gave judgrnent in Calder v. Attorney

General of 8.C., 11-9731 S.C.R. 313, held that aboriginal rights
did exist, seemed to prefer the view that they had never

existed Because the six judges divided. evenl-y on the ,question

whether those rights had been extinguished, and because the

appeal was dismissed, the grovernment took the position that

everything decided by them could be disregarded and that, the

govern5-ng authority was the decision of this court which had,
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held that there never had been aboriginal title. This Court in
MacMiTTan BToedel v. Mullin, supra, held that view to be

untenable but it continued to be advanced until expressly laid
to rest in the judgment of this court in R. v. sparrow (t-gBG),

9 B.C.L.R. (2d) 300 (C.A. ) . See particularly the passage

headed uwhat was deeided by CaTder v. A.G.B.C.?, commencing at
p.315 .

l35l It is therefore like1y that those who drafted and those

who voted for t.he Lg78 amend.ment, had they considered at all
the guestion whether timber could be "otherwise encumbered" by

aboriginal title, would have said no - because no such interest
courd exist. on the other hand, had they been properly advised

of t.he law as set out in cases such as st. catherine,s MiL7img,

and Cal,der v. A.G.B.C., supra, they would have understood that
there was a live issue as to whether aboriginal t,itle st.irI
existed. and would have understood that, if it did,, it was

capable of encumbering standing timber on Crown lands. So,

while'it is reasonabre to assume that the legislature had no

positive int,ention to include aboriginal righLs in 'lotherwise
encumher€d", I see no basis for concluding that there was a

posit'iveintentiontoexc1udesuchrights.on1yifsuchan

intention could be established could the subjective intention
of the legislators lend any support to the case for the respon-

dents. ff that could be established, it would be necessary to
decide whether a subjective intent,ion of that kind is a proper
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guide t,o construction. But that question does not arise in
this case.

t35l What then of the object of t,he Act? The learned chambers

judge held in para.21 that the interpretation urged by the

petitioners (the grammatical sense) would "defeat the purpose

of Pt. 3 of the Forest Act, which deals with the disposition of

timber by the Crown and authorizes the Minister to enter into
tree farm licences". While it is true that the Act deals with

the disposj-tion of timber by the Crown and authorizes the

Minister to enter into T.F.L.'s, the object of the Act i-s

clearly not to authorize the Minister to do so without regard

to third party interests. Indeed, it seems clear that the

object of s.28, the immediate contexL in which the disputed

language occurs, is to prevent that from occurring.

[37] I do not find outside s.28 any indication of,the purpose

of the Act which assists in resolving t,he issue before us.

Reading the Act as a whole, I incline to the view that its
broad object is to provide for forest management which will
allow a number of competing interests to be met in a balanced

way. The competing interests identified in the Act seem to be

t.hose referred to in sections 3 and 4:

Assesement of potential
3. The chief forester shall assess the land in

the Province for its potential for
(a) growing trees continuously;
(b) providing forest or wilderness oriented

recreation;
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(c) producing forage for livestock and wild-
life;

(d) conservation of wilderness, and
(e) accommodating other forest uses.

Forest land
4. The chief forester sha11 classify land as

forest land if he considers that it will provide the
greatest contribution to the social and economic
welfare of the Province if predominantly maintained
in successive crops of trees or forage, ot both, or
maintained as wilderness.

[38] In para.2O of his reasons the chambers judge quoted a

passage from Maxwe77, supra, and said:

In this case, I am persuaded that the respondentsr
position on the interpretation of section 28(1,) (b) (i)
is the apt one, because, first and foremost, I accept,
their position that the nature of aboriginal right,s
being sui generis, makes it highly unlikely that t,he
legislature intended to include aboriginal rights
when it. used the word 'rencumbered'r i-n section
28(t) (b) (i) of the Act.

t39l The principle stated ln MaxweTT at p.199 is that '!the

intention which appears to be most in accord with convenience,

reason, justice and 1ega1 principles should, in all cases of

doubtful significance, be presumed to be the true one. " Again,

as ManreTT indicated, that canon of construction can be

resorted to only in "cases of doubtful significance" which I

take to have essentially the same meaning' as 'rambiguity'! .

[40] In any event, it is not clear to me in what respect the

exclusion of aboriginal rights from "otherwise encumberedrr is

most in accord. with convenience, reason, justice and 1egal

principles. It is, of course, true that aboriginal t.itle is
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sui generis and that claims to aboriginal title are "fact and

site specific". But it must be remembered that the guestion

placed before the court is based on the hypothesis that the

broad claim of the petitioners has been established. Thus, the

question must be answered. on the assumption that the petition-

ers have ownership, title and other aboriginal rights over all
of Haida Gwaii including the 1and, water, flora and fauna and

resources thereof. The existence of such an interest has not

been established. But if, before the most recent replacement

of the T:F.I-,. in 1995, that interest had been established by

court decision, treaty, staLute or otherwise, the Minister
would have had no difficulty in recognizing it as an encum-

brance.

[41] That also applies to the conclusion expressed by the

ehambers judge in para. 2l that 'rit is implausible to suggest

Ehat the Minister can determlne whether the timber is
encumbered by aboriginal rights before decid.ing whether to

issue tr (T.F.L.) u. On the assumption that the interest claimed

actually exists as a matter of Iaw, there is no difficulty in
determining whether the timber is encumbered by aboriginal

rights.

l42J It is, of course, possible, perhaps even like1y, that if
and when the petitioners establish aboriginal rights, the

right,s will in some respects be more limited, perhaps more

Itsite specif ic", than the very broad claim which is now put
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for-ward. The underlying difficulty which concerns Lhe respon-

dents and which concerned. the chambers jud.ge is the existing
state of uncertainty. It is not for us to say what might be

done to alleviate that problem. What is before the court is a

questi.on as to the meaning to be gj-ven to existing legislation
based upon a hypothetical but adequately defined set of facts.
As I find no basis for rejecting the plain meaning of "other-
wise encumbered." as applying to that set of facts, I would

answer. the question in the affirmative and would allow'the
api:eaI accordingly.

IITHE HONOURABLE MR. JUSTICE ESSON''
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Reasons for iludgment of the HonourabLe Madam ilustice Southin:

t43l r have had the privilege of reading in draft the reasons

for judgment of Mr. Justice Esson and would dispose of the ,

appeal in the manner proposed by him.

7++1 I too am of the school that where the meaning of r^rords in
a statute is plain the court is to apply that meaning. The

word 'rencumbrance,, j.s a word of wide import. If the appellant

has an interest in land cognizable at 1aw that int,erest is an

encumbrance and there i-s no reason t,o eonclude that what would

generally be called an encumbrance is not an eneumbrance within
the meaning of s.2B of the Forest Act, R.S.B.C. L996, c.L57.

I'THE HONOURABLE W\DAIVI JUSTTCE SOUTHTN''
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Reagons For iludgment of the Honourable Madam iluEtice Huddart:

[45] T, too, have had the privilege of reading in draft the

reasons for judgment of Mr. ,Justice Esson and wouLd dispose of

the appeal in the manner proposed by him. f would do so

because I agree with his analysis of the meaning of encumbrance

and thus of ilencumber" in s. 28 of the Forest Act.

146l T am not however of the plain meaning school. I am

concerned that the "giolden ru1e" of literal construction, as

expressed by MaxweTT on the Interpretation of Statutes ,(12th

ed. L969) and the contextual approaches expressed in the second

edition of Driedger on the Construction of Statutes permit the

interpretator of a statute to avoid the work of interpretation
by giving primacy of place to plain or ordinary grammatical

meaning. The work of interpretation must include the analysis

of all potential meanings in context to avoid a reading derived

from judicial intuition with hidden assumptions. I prefer

Professor Sullivanrs formulation of the rule she derives from

the thought processes of working judges as they are evidenced

in reasons for judgment.

147) In the Forward to the first edition, Mr. Driedger

wrot,e this:

The term rtconstrucEionrl is used in this work
rather than the term 'rinterpretation". A11 statutes
must be "construed", and only where there is some
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ambiguity, obscurity or inconsistency in a statute is
the term "interpret" fitting.

l48l In the second edition, Mr. Dreidger wrote in the Forward:

My view has always been that, the TiteraT meaning
of a word or phrase in a statute is slmply the mean-
ing transmitted by those words when read in their
context, whether that meanJ-ng turns out to be the
primary, seconddty, or a technical meaning; the
restricted or unrestricted meaning; or the ordinary
or unordinary meaning. In this edition I have
attempted to reflect my understanding of the term
Titeral more clearly or consistently than perhaps I
did in the first.

[49] Professor Sullivanrs view that the work of interpfeting
begins when one is caLled upon to construe a statute is, in my

view, the natural evolution of the thinking of Mr. Driedger.

t50l Nevertheless, this is one of those situations where the

plain,meaning method. is justified. I agree with Madam .fustice

Southin that the meaning of encumbrance is so well fixed, when

used with regard to an interest in land that, the accept,ed

meaning must be applied.

I'THE HONOURABLE M,\DAIVI JUSTICE HUDDARTII


