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l1.l rhis is an appLicaiion f*r judicial review of several

decisions of the Minisier ef Forests, and is made pursuant tcr

s, e of the Judicial- Eeview Frocedure Acf. The petitioners

ailege that che Minister of Forests made decj.sions in l"s81,

1995,- and, ?000, tG replace Tree Farm Licence 39 ("T. F.L. iil',) ,

and to apFrove a transfer of T.F.I. 39 from MacMj.Il-an Bloedel

Ltd. to Weyerhaeuser Company Limited, and that irr doing so,

the Miaister acted without jurisciiction or in excess of hris

juriedicticln. The Petitioners seek a deelaration that the

three replee*ment* of T.F.L. 39, or such part of t.F.L. 3S as

relates to Block *, Ere invaiid. In the alternative, they

seek orders in the nature oi. ce-rtiordrr, guashirrg and settlng

aside the replaeement$ of T.F.L.39 in 1995 and ?000.

I2l The petitioner, the Councii of the Flaida Nation, is the

governing body of the Haida Naij.on pursuant to its

constitution. The p*ople +f the Hai.de. Nation ineLud+ al-l

Ahorlginal people af Haida encestry whose traditional

territory is Haida Gw*ii, &Iso known as the Queetr Cherlott*

Islands , and $urrsrundirig r*ate rs, .

i 3 I The p*tii i*ft€r,

n i the Ha iCa N at isri .

pet it ieneEE & s '* t,h*

Nat. ion = "

Gu*JaEH, is the FresiC*rrt

T shaJ-I Frereafter refgr

ii* i{i€ " F " t he FIa ide F+otr'l € "

of che ilcr-rnili I

I o f-he

, fit o't.he 
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i4l The responclent, the Minister of Forests ("the M.inister"),

is Lhe Minister responsible far, among other things, the

$afiagiernent, prote+t,ion, and trEnservation of the forest and

railge resCIurces of Lhe Crown, in the provinee of British

CoLumhrar plrrsuant to the JYjn.Lstry of Forests Acr.

i5l The respondent. Weyerhaeuser Company Limited

(**Weyerhaeuser"). is s eCImpany ,engagerl ln the forest industry

of the province of Eritish Columbia, which becarne ihe licence

holder of T,F.IJ, 39 on Novemher L, 1999r &E a result of

acquiring that FarE of, the aeeet,s of MacMill-an Bloedel

l,imited.

i6l The undisputed facts that give rise to this law*uit may

he summarized as follor*rs:

(a) The area within T.f.L. 39 known as Block 6 is made

uF of several- areas, ei-1 of which are located ori the

isl.ands of Haida Gwaii, and contains old groi*t,h

forests and recond growth foreets, includ,ing spruce, .. *

cedar, and henloek timber (as wel-i as other

specte=i, portions ef whieh have beerr logged off.

(b) For more th+n LilO year6, the Haida people have

cl-aimed title to al-1 the lands and surrorrnding

watErs of the Queen Charlotte Islanqs.
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(c) Macl'{ii1an BioedeL Limited (.'M&8..) was engaged in

logging timber on the Queen Charlotte Islands since

about the tj"me of World W*r If a.cquired T.E,.L. _19 in

LgSL, and conducted logging operations pursuant tcr

T.E'.L. 39 until t.he transfer of its rights under

T.F.L. 39 te Weyerhaeuser in Novemher :.99$.

(di T.F.L. 39 grant,edi to M&B the exclueive right to

harvest quarrtiLies of timber rrn the Queen Charlotte

fslands r*'ithin the areas collectively known as BLo*k

6.

(e) In 1981- and 19S5, the Minister offered ts repla*e,

": and upon actrEptenc+ of the offer iry MeB, did replace

T.F,L, 39 pursuant Eo -uhe procedure authorized by

the "Forest Act

(fl In February 1995, the Haida Nation filed a petiti+n

chal}-enEing the vali*ity of the replacement of

T. F. L. 3S th*t became ef fective lvlarch 1, L995 . On

Nov+mber 7, 199?, Lhe Court of Appeal held that the

Aberigin*l titLe *Iaimed by the Haida Natirn, if il

exists, i,,r*uId consiitute an encumbrance on the

Crs'*nf s title to timherl within the meaning of s. 28

of the Forest Act (notr s. 35) . That ]-itigation was

never forrnaLly eoncluded.
I

I
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(gl .On gEptember 1, 1999r the Minister sent to M&B an

offer to replace T.F.L. 39, wlth tf* knowledge that

Weyerhaeuser i+ouLd likeIy become the Buccessor to

l,l&8, and on February 10, 2000, the Miniater issued

the repS-acement to t{eyerhaeuser effective March L,

t0oCI.

(h) ti:e three deeisions of the Minister to repl-ace

T.F*Ir. 39, r*hich are cornplained of , were all- made

r{ithout the consent, of Ehe Haida Nation. arrd the

d*cisions j-n 1"9F5 and 2000 were made against the

objectiCIns *f the Haida, fhe Haida also ohjected to

the transfer af T.F.L. 39 from M&B to Weyerhaeuser'"

(i) This lewsuit fias collmEnced on ilanuary 13, ?0il0
t

17l ft i-s also uniisputed that, in making the decisionq-that

are being challenged in thie proceeding, the F{inister was

acting in reliance on the Fswers conferred orr him by the

Forest .Aet, th* r+l-erant paris of which statute presently read l:

as follows:

LZ Suhject to this Act and t,he regulatisns, the
Forest FracEices Code of BriEjsJ: fo]um.bia Aet and
the reguletione made under that Act. a district
mafleger, a regiortal managtr or t,he minister, on
behalf of the governqent, may enter into an
agreement granting riEht,s to harveet Crown timber in
the form of a
(d) . tree farm licence...

./
.. -r/ - i,/
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35 (f) A tree farm licence entered inro under this
Act muet:
(a) $ubjeet, to s. 36(3) (a), b€ for a i*rm of ?B
yearE.
(b) Subject Lo E. 33, 34 and 39, describe a t,ree
farm licenee area composed of:

{i} An area sf Crotttn land, t,he timber on which
- is not otherl{ise encumbered, deLermined by the

minicter...
(e) $ubject to the provisions of this Act, grant to
its holde.r t}'te erclusive right to harve*t from the
tree farm lieenee area during the terrrr of the tree
farm licence,..
tf ) Pcovide for cuti*ing permits to be issued by the
distriet f{tanager... / within the limits provided in
the tree f,arrn Lieenee and subj*et to this Act and
the Forest Practjces Code of Erjtish Co-i.umbra Act,
to authorize its holder to harvest t,he portion of
the allowahle ennual cut *vailable to itc h+lder
f,.c+n specified ar+ar qf land r.rithin the tree farm
licence aria. . .

36(1) Un1ess a tree farm iicence provides that a
replaeement for the Lieenc* must rr*t be offesed, tlre
minister must offer Ehe halder of an existing
licence a eeplaeement f*r tFre l"icence and the offer
must be m*de during the six manth period following:
{a} The fourth anniversary of the tree farm licence
if ita term eoffiffiences $n or aft,er July 1, 1993...
{3) A tree farm licence offered under this setrtiorr
must
(a). be for a term equal te'

(i) 25 years...
(h) have a terrn commeneing

(ii on the fifth anniversary of the existing
tres fs'r'rn licence if it.s term commen€.es on or
after JuIy L, 1993^..

(6) If arr offer made under this section is
aecept,ed:
(e) an agreement in t,he forrn of a tree farm licence

'con.taining the terms and conditions set out in the
offer, including amendments' mugt he entered ints Lry
the minister and the holder of the tree farm
licence, and 

I
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(b) the existing t,ree farm licence expires on the
esnimeilcernent of the replacement l-ieeflce. . .

t8l In s. L of i.he Fore-cf AcEt the fol-Ic,wing definitiorrs

appear:

"Crown land" has t,he same meaning as in the Land
Act,, hut does noi include Land ourned by an agerrt of
the governmertt;

"Crewn timher" meafis timbe.r on Crown l-and. or timber
reserved to the governmerrt;

Crswn lend is def,ined in the Land Acf, as foll-ows:
"Crown iand" means land, whether ox not it is
csvered by water, or an interest in l-and,
vested in the governrftent.

t9l It !s comftsn ground that, in making the decisj^ons

complained af, the Hinister was exercising the statutory Folter

of decision conferred on him by the provisions +f the Forest

Act, or was acting in the exerciser 6r the purport,ed ev.ercise,

of a stat,utory Fouer. In any event, the challenged decisions

and actions .af the Minister are of a kind that is suhject to

judicial revievl pursuent to ss. 2, 3, and ? of the Judit:iaJ

Revier,a Froeedure Aet.

I10l The greunde of t,hlt application viere articulated c:n t'he

heating somewhat differently than stated in the petition, artd,

were also stated in Eeverat difierent ways. I would surtutarize

the grounds &E fc}. Iows:

l
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(a) As a maLter of lart, the }ands within Elock 6 were

eubjecl -io the assert,ed claim of the Haida l,iation to

Aboriginal tit,Le, which claim eonsiitutes afl

encumhrance on the provincia.l Crown'* title to the

timber, i,rithin the rneaning of s. 35 of the .F'srest

Act. That lega1 *ncumbrance prohiblted the Minister

from r*placing T;F.L. 3g to M&B arrC Weyerhaeuser"

In doing Bor the F{iitister afited r,rithout statut+ry

euthoriuation, and thereby exceeded his jurisdiction

under s$. 35 ancl 36 of tire fi'orest Act.

tb) In t,he altarnatlve, if the asserted Aboriginal title

of the liaida Nation does not 'qonstitute a legal

encuiflbrance on the timbe.r on Bi-ock 6t then the Haida

claim to Aboriginal title conEtitutes an eguitable

eneumhrance an uhe timber by reaEorl of the fiduciary

relationship exieting hetween the Crown and all

Aboriginal people*. This claim inrpos*d a fiduciary

duty on the provincial Crown to treat the tj-mber on

Bl+ek 6 as heinq i.egalIy encumbered by the Haida

titIe, unless and until the Crown ertahlish*d that

it was noc so encumhered. In replacing T,F.L' 39 in

1981; L99$, and 20C0, r*ithout disprcving the Haida

claim, and without in*orporating tonditions in-
il

I
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T . F. L . 3I -Lhat uould adequat ely accommodate and

protect the asserted A"boriginaL title of the Haida

Nation in relation to the timber on Block 6, t-he

Minist,er acted in breach of the Crown, E fiduciary

dut,y. and without jurisdiction.

(c) In the further alternative. if there was rro }egal or

equitabl+ encuinbrance on the timber r,rithin Flock 6,

then in L995 and ?000, the Minister acted in breach

of a fiduciarv duty owed by the provincial Crowrr to

the Halda olraion, no, t'l runr*"* T.F.L. 39 without

firpt consul-ting with the ltaida Nation in good

failh, and with the intention *f suhstantially

addreesing their conc€rns trith respe*t to their 
:

aeserted Aboriginal title to the lands comprisinc;

BLock 6. in replacing T.F.L. 39 in 1995 and t000,

without first consultj.ng with the Haida Nation in

good faith, the l-lirrieter acted unlawfully and in

violation of the Ctrewnr s flduciary ohligation

l11l In arder to invoke the aid of f,he *Judrcral. Rev:ew

Procedure Act, the Fetitioners must allege and prove that the

Minister comrniEted an error going to his juri*dictiorr to

replace T.F"L. 39, or made an error of law on the face sf the

record. $ectiorr 35(1) {b) (i} appears to give the Mini$ter the
I
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Fower to decide whether +.he tinber oii Crown land being

consldered for a tree farm licence, is encurnbesed by any

interest other thsn ti'r* Crown interes-r-. In my opinion, if Lhe

ti,mher is encumbered by such oiher interesi, but the Minister

determinee that it is r:ot so eneumbered, 1:hen he gives himself

juriediction ta issue or replace a tree farm }icenee hy rneans

of a wrong decieion on a questron nf law. Since an irrferior

tribunal cannqt be permitted io decide the extent of its ovrn

jurisdiction, +xcept in limitect tircumstances tthlch do not

exist here, t,i:e Minister will h6ve acted without jurisdiction

if he errs in deciding that qu*stion. Acceirdirrgly, if the

petitioners succeed in *siabl-ishing the first sr second

grounrJs of their petition, then the Ministerr s decisions may

he set aside fer jurisdictional- error, subject to the courts

discretion to refus* to grant tire remedy sought,. A,q to ground

three, if i'u vlere rnade ouEr i do nof thir:lc that the failure tct

'eonsul-t would deprive the Mini.ster of jurisdictioa ts do trhat

he did, although his aetions might kre the suhject of a

declarati.on,

tfzl Wit,h resFsct to ell thrae groundsr the peti-tioners reiy

on the asse=ti*n, as apposed t,+ proof, of their Aboriginal

title in reletlon -uo Bloclc 6. the questions of'whether their

a*eerted right does in fact exict, and if so, i"lhether there
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has been unjust,ified infringefllent of their' right, have heen

referred to ti"re irial li-st and they are outside the scope of

thi.* application:

i13l Ground I involves queetion* of lara which do no! require a

reviei^r of the evidence - In my view, having regard to the

undrsput,ed facts recited irr paragraph 6, a sufficient faetuat

foundatj.on for this ground t+ill be established if the Crown

(i.e., the provinciai Croi*ni was ai"rare of the general nature

and scope of the Aboriginel righrts cl-aimed by the tiaida, and.

if r-hose alleged rights are not obviousl-y false or baseless.

I am eatisEied that tht proper factual foundation exiate and r

flore+ver. I urrderstsood ti:at these two facts were not in issue"

ll4l The arEument i-n support of -uhe fitst ground in Etullmary

ferm, as I understand L:-, is as follows:

{a} The effect of s, 109 of the Constitutidr: Act L867

i*eB that the federel government gave the larrds of

Britieh Columbia to the province ",,. subject to any ":

Eruets existing in respecl: th+reof, and to any

interest other than that of the Frovin*e irr the

EEIREr" vrhich "cther interest" included the title of

rhe AboriginaL peoples of the province in the lands,

' that pre-existed the transfer of the lands to

British Columbia.

I
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{di Fi*r*,, l,h* ti*ide hev* *ss€rt*C

Ei: th* i*nCs *f E{eiCe Gwaii,

r F gig =ieirn*i ine*r*sE 'i n riteirFA

6 c{instlrut*s en *n*uffibranfr*

Ia::ds, uithiri th* ffi*aflinq ftf

A*f.

(ei Th*r*f*r*, is: *r**r t*
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Ah*riEinaL tlil* *i ths

3.b*riEinal F*oFle essert Eheir- At!.:riEiria}

Cr#wn i-enCs of Briiish Cr:lurnhi-F, sr:r-:i-:

is Ftr*surn#d t* *Hist in l-aur anC if th*

E:Iaims unen*uffiher*d titl-e t* the f,rnwrr

quesi i*n, t.h* r:r:us shi f t s *rrter ti:* Fr*v.irlr:#

Eh*t th* Essest:eC frhil.raginai- rights ct* xl*t

Ah*riEinal tii. 1e tr:

ani have all*g*C lhat

I ends *ilrftFlri s irrg EI*,;k

an t he t imher *rr f h*E*

s . 3 5 i:f the F*r*.* f,

v&l-irtate the r*Fla**ffients tf

must Fr*v* that th* all-*i3ed

lieicla in r*sFect *f Blnfk fi

C**s n*i eltist"

(f ) Tlr* Fr*i'i,nc* ha*

Ab*i:-t'irr*I t iti*

fr,{i-L cii sF}r'*v*d

rtf 'r-hrp HA.iCi,rlHr*r L-E&u 
j

the essert*C

Itlat inrr it: El-** k frn andi
I
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so the Legal presumption is not rehuttecl, and must'

n rarrr i l

(gl in the resuLt, tire asserted AboriginaL iitle of the

Hai-da constiluies an eneumbrance on lhe tinrber

Located on Block 6, and the Minister committed

jurisdictiprrai- error in cleciding that the tinber on

Block 6 was not s0 encumbered-

;f51 The petltioners contend that ihis eonclueipn mu$t follaw

from an analysis CIf the Ccnstitut:on A*t 7867, the judgment of

the Privy Ctuncil in 5if . det5e='lnei,s'e ldi.Llirrg EEd .tutbes ftr.

.rr. llfte Que;a (1889) L4 A. C. 46, and f rom statements mad+ by

the Britieh Colunrhia CourE of Appeai. and the Supreme Court of

Canada in ease* which include:

(a) #*3des s. .Bet#saE5f Gesesel otr EE.it.{,.Eb co&sbJe

t19731 S..C.R. 313 {Fer !{alI, *T. particular}y at pp"

37s-380. )

, .'-,1 ̂

(b) E:reE.ia r. E'&e gF.:eee t19841 2 S.C.R. 35 (per Di+kson,

C.J,C. at PP. 3"19-382.\

(ci EelgamuEE&E. v, E,ritie& Coluzbie (1993) 104 p'r"R'

1*d) 4'r.A (E.C'C.4, ) {per Macfar}ane, J'A' at pp'

529-53L. )

i

l/
I

I
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(d) .Hegina r. Eea der Feet I1g961 4 C.N.i.R. Li7 (per

Lamerf C..;.C. at Fare. 28j

{e ) Eelgaar:r:.krr s. .Bgitie.h CaJ.raatEa tl gg? I g S. C. R. ltti0

(per Lamer, [.J.C. at paras. 114, 133-1]4 and 1?S.)

116l rn answer ta the peEitionerEr argumeRt on gruund one, the

respondents eubmit that the mere asseriiorr of Aboriginal

rights has ne legal- effect unLess, and untilr the clai.med

Ahori-ginal righte are proved, and the GnuE of pro*f is always

on ihe Aborl-ginal p*ople v*I:o claim such rights. The

respondenrs f,urther siate that the kind and ext€nt of t,he

proaf required i* enunciated in .H. tr. Hrx dee Fe** t1gg6j z

5.C.R. 507 (at par.'s 46, 55, end 69), and k3gr*aea.trrs s_

sritiglr fpluubi* t19971 3 s.c.R. Ls10 {at par. L43}. Firrally.

the resp+ndents contend that there can be no shift,inE of the

snus of proof onEo the Province, unres$ and untit the Haida

first prove the existerrce of their asserted Ab*rlginal- riqhts,,

and a prima facie infringement #f sueh riqht,e, Et t"rhi*h point 
:.,__.

theProvincewouIdhaveEheburdenofprovingth*tthe

infringement was justifi*od. ?he r*spondenrs aLso rely on the

juclgnterrt of Eigurdsofl, J. dat+d August z, 40il0, in !fesEhr.*& rr,

Ilsitr.s& CsSuarhia e"ud IFexg.er [?000] B.C.S.E. 1139.

l1?l In my opinion, what the autharities establish is, that

i Abr:rj-ginal rights which exisr-*d in 1846, arrd tblat werE not
,
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surrenderecl 'rrnder a treaty n(rr extinEuistied by specific

fede.ral- )-egislation hefore 1983, lre.re Eiven constituEional

Btatus and protection by $; 35ti) of the Conetjtutjan Act

'7982, and such riEhts cannot now be infringed by the Ccown

{federal or provincial) htithsut justification, But in my

view, the law does not Fresume the existence of Abariginal

rights. merely frem prosf that sueh rightn have been asserted, -

and that there hras been ne sur.render or e$tinguishfient of the

rights. Ahoriginal rights are sit,e-specific and group-

specific, and, proof of Aboriginal tltle requiree +roof of

encl-usive occupation of the Iands in question as at 1846

llBl In deeiding gr*und Lt I found .Fuppert for my 6qn5!u-ti6rr

in the judgraent of $igurdeon, r3. in the lfiEatha*J* trfatio:a ca$e,

supra. In that easer the We*tba*k Flret N+tion attacked a

decision hy the Dietrirt Maflagsr of F+reets te grant a timher

cutting and hauling contract, to e partisular loEqing 6ampany'

The petitioners alleged that, the de+ieien of the Bistrict

Managerwa*HFrf,uthorizedandinva1idonthreegrounds;firat

because t,he eontratrt was awarded to a trErftFany *rhich r,uas "'--

neither a* ernployee nor &n agent of the gavernmenL; second,

b*cause the fimher on rhe land i+as eneumbered hy the esserted

Aborigin*I title of the petit,ioners; and third, because the

deci*ion rnade by the Distrist Manager was in breach of the

t

I
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F* .Idee, €?f FcrresEe e* E.E , Segre t{{
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fidu-r.eery tiucy af ti:e i:I:,svincreL C:.i1wit

"stestharrk First Nati-cn in qa*C f e:-th, in

as$*rt*ri Absrj-gin,3 I titIe"

c* ciln=u] t v;iii1 th*

f;*nn*=ti*n with iheir

I19l Sigurdson, J, guashed the cieci+ion of the District

|tanagLr on the first grounrS. Howeverr in his reasens for

judgmer:t, Sigurdson J. gave extensi"ve csnsideration to the

second and third grounds advan*ed by the West,bank Nation.

Those grounds werf; the same as the frrst and third gr*unds put

forward on the present applicati*n. With respect Eo ground 1

in the case at bar, the argumeflEs made ts Sigurdeon, J. on

that ground, both for and against, ?rere similar to the

arguments mede in the present cese, and hased ofr eimilar

authorit.ies. $igurdson. J. .c*t out hie E+asons for rejecting

th+ "'Iega)- encurnhranee" argument at Faragraphs 56 la 63 of hi"s

judgement, arrd I agree r*'it,h his reesoning, Th* argument of

the resporrdents is persuasirre, and t,he pctition*rs' firrt

ground must.fait

{2*l ir,ii"th respect te ground 2, the petiiieners maintain that

the alleged fiduciary dutf of Ehe Province to eecommodate

their asserted AboriEinal title to the lands comprisinE Block

6' aris*s Es an a*pect of t,he fiduciary relaticnship i^rhich

exists betvieen the Crawn anrJ aII Aboriginal peoples. It r+as

argued thrat the eHistenee +f this fidueiary relationship has
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been firmly established hy judgments of ihe $upreme Court af

Canacia and this court, including:

{a ) Regri*a rr, ,$parror t 19901 1 $. C. R. 1075 at F . 1108

(b) EeEiaa rr, Ee* des Feet supra, dl paras, ?4 arrd 35,

(c) S=Igesnrtaktf rr. .E=i.tiEfi C+J'rrabie EuF)ra, dt paras" :-62

and i68.

(d) Gi.terryor E"Crc* SFe*ias v. Carreda and EeitisI: CaJ;wbi,a

[]-9991 3 C.N.L.R. B9 (B.C.S.C" ) at paras. 29 and 41 .

t31l The rtepondent.s tontend that no fiduciary obligation t+

proteflt the alj.eged Aboriginal titte of the Haida to the iands

and timber of B.l"+ck 6 can be fixed on |.he Province, befsre

those Aboriginal rights have been proved.

1.221 Marry autharities were cit+d in argum,enL., in adcition tcr

those already mentioned,, i*cLuding;

(a) E*I#ey .*Eserr FSsaf lFeti.on r. ssit;i,sh €a.x.tubie 
.:

{ffirtie*es +.f ForeetsJ t199Sl 1 C.N.L.R. g8

(B.C.C.A. i

{b) ffies.1a**+ Carr€*e !{st*oa v. Eeitish CoJ,umbia [1998]

5

t

l

3 c-N*L*H, 1 t!1}illj-amsf il-Jo*t.t.)
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(c) ra.ku E.{rrer f,3i=git rr- EinErstad [1000] 8.C"5"C. L001

{Hirkpat rick, .r-. )

{d) Eit}etl.* EE*d r. .8si*ieh CsJ,uu}ia fsgttl rlue.j'r:ess,

eta.) [2000] B.C.C.A. 12

(e) tfesf&e=.k s. Eritic& *o.I.uuBia flfiai.Ef,ar of FoseetsJ

e*C lfeagre= [200S] B.C.S.C. L1-39 {Si.gurdson, J- )

t23l I have c*neluded thBe the authorities do estahlislr, as a

metter Of law, that, the federel Crown stands in a fiduciary

relationshi.p with al-l Ahtriginal paople* of Canadar and ihe

provincial Crown stand5 in * eimilar relationehi-p to the

Aboriginal p*oplee ot British Cslumbia. In f,egri*e rr" Sparror

supra, *t F. l-l-0Br Dickson, C.J.C. said that, hY Ee&soil of s.

35 {1) of thie fsnstirution Aet 79fi2, :

...Lhe gfivernment hae ihe reEponsibility to act in a

fiduerary capacit.y with respeet to Aboriginal
peoples. ?!-ie relationship hetvreen the gqvernment
and Aboriginais is truec-like' rather than
adversarial. . . ::'.:

In Eegirra v. ?iee d=s FeeE Eupra, dt para, 24r Lamer, '
C..T,C- said:

The Cr'own has a fiduciary ehligation to Abor'iginai
peoples r+riih the resr:lt that in dealings betueen the
qovern6=rit and A'noriginals, the honour of the crowrt
is at stake

In Eei.grareauEr suFra, 4t Far+. 162, Lamer, C.J.C. spoice of

. . . the sp+eiel f idu*iary retati-onship beth?een t,he 
I

Crown and Aboriginal P*oPIes. '
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in Eiteny r .Fi,rst ille*.{tra Er.rFra, Wii}iamson, J. Btated as
follor+s at parts , 41 t

fn 1.967. the pewerEr duties and responsibiiit,ies of
the Crosn pre-Confederat,i*n were enumerated and
as=igned to either the Crown in Right of Canada GE

the Cr+wn in RiEht, of the Froviflees. Butr as can be
seen eborre, the fiduciary ohligatinn of the Crovr::
whlch chtsract*rized its relatienel:ip with Ahoriginal
peopJ-ee continued after 1S5? Es before. As a
result, in its dealinge with Native peoplee within
lte Jurisdictional pawecc, the Crown in Right of
British Columhia must aet in liEht of that duty even
as its predeces'sor, the Crown of colr:nial times
should have done

l24l The next ioeue under ground 2. is whether the f,iduciary

obligation of the Crown j-ncluded the duty Eo aecommodate t,he

asserted, hut +s yei unproved, Aboriginal title of the Haida,

befcre repl**ing T.F.L. 39, A review of some of the evidence

is required, becauae the petitisners submit thac theit claim

to &hsriginal title to Elo*k 6 is strong on its facer Fnd that

the Crown ehould heve reeognized thlar f,nd taken rtepe to

af,comrnodate their title

I25l The evld€nce preeented on 'r-his applieation idae

voluminoue, and sf ne*eseity. rny oamments on the evidence i+ill

be general in nature, I find the f+llowing conclusions t* be

ine*capable:

l
I



J. lr",jL,,,'IIifiS i 4 : 57 Efi4-ETE-E ?BT

#*xsrBEE.}= #g Eeide FF*t;i#ffi #* EJ.
E-. Iditt. {if "E-*.geEEs et €g.

IAELE Lr_tti-L '.J'l
! na-{l- l-r

.tregre .E#

I;= \ 'f i-ie He r de F€ *F I * h*v*

I 
= 
i*ilcis #Gntr iii,Lr#us iy

Fre sel-i t t j-me .

ih) Ai ih* tirnt e:f the

1.r l-84$o end lik*ly

Fie ida w*r* the *nl y

th* Qu€*n *li* rl=*t re

i nira!=r t*C t-l-re

f reirn ,a t. l, *e s t

iJueen ';ha rlr:t.t*

Ii14 tc tii*

esE*rtirll'I cf British EGt'gr*ignty

f*r many rvears h*ffir'* th*Iis tli*

*bor iEina I FeopJ-e who 1 i';*'J *n

isi&rlis 
"

{*}

(i)

frorn 1fi46 Lo ths pre.EEnt tim+, the Haida h,=ve beerr

the *nly Aboriqinal p*ople living on the Queen

Charlott,e f slands.

The Haida Frave i.:'ever been eonquered, they ltave n*ver

surrenCered their Aboriginal rights by treaty, and

ti'reir Ahoriginat rights have not been extinguished

by feCeral Legisletion"

Hsr more than 100 yearsr t,he Haida have clairned to

psssess Ab*riginel- title to alL af the lands

courprising t,he Queen Charlotte Islend,s"

From a time r-lhich is uncertain, but tahich pre-dat+s

1846, up to the present time, the Haida have used

Iarg* red cedar trees from the old-growth fsreste of

-r-he Queen Ch*rlotte L*Iands for the eonstru*tion of

tranues, hcuses, and totem pol-esr Efld Iiave aleo used

fe=l

ifi

l
I

I
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red cedar for carvirrg nragks, botes, and *ther

oh-rJects sf artr ceremonyr and utility.

(g) Since b*fore 1846, the Haida have utilized red tedar

t.rees obtained frorn old growth f,orests on bottt

++as-ual and inl-anci ar@as of what is now Block 6 of

T. [.' L. 39.

(h) Red cedar has iong heenr f,fld still is, an integral

pari of the Haida suLtr-lre.

(f ) Old gror+th red ced,ar Eimber has been, and will in

Ehe future continue io he harveoted from BI*ck 6,

pureuant to T.F.I. 39.

(j) For a nuffi.bei of years, the Flaida irave expreseed

their objecti+ns to the Crown, to the rate at uhich

the old-growth foreste of Haida Gwaii are being

logged +ff, the methcds CIf logginE being used. and

thE environmental effe*ts of the legging on the

land, watersheds, f ish, and r"riIdIif e.

(k) Sinse the decieion of the Court of Appeal in

Ilelgermruftr on uTune 25, 1993. the Provi^nce has known

that ihere vras no blanket eltiinguishment af

. Al:original rights in British Columbia.

I
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Srnce at L+est 1994' 'uhe Prc:vince has krror+n that the

Haida *bject+d to T.F.L" 39 heing replaced r+ithout

their c+rrsent and r+ithout the reconciliation of

their title with trourn tit1e.

Since 1994, and probably much earlier, Lhere has

been availsble to ihe Provj-nce a significant body'of

evidence that indicates the Haicla people er:elusj-vely

occupied and used botli coastal and inland arefis of

the Quesn Cheriotte f*l-ands, including some of the

coastal end j-nlai-rd areas +f Elock 6, since befare

the asserti*n of, sovereignty ir: 1846, enci evide*ce

t,hai indrcatee f.he importance of red cedar in the

Haida culture.

Sj-nce the Court ef Appea}'s decision on Novemher 7,

19g?, in Eaj,cie $e*i+= p. Eritieh CoJ.umbia .Irtiaister

of, ffe,reets tl9g8i 1 C.N.t.4. 98, the Province has

known that, if the Haida proved their claim of

Ah*riginal tittre, their title would c+nstitute En

encumbrance pn the t:-mber orr Block 6.

(n)

[25] The p+tiLionere argue that the Province, having

posse*sion qf aLl of this knowledge, or the means to

it, $as fixed r"ri'uh a duty to inquire into the naLure

extent af the &bariginel riff,ts claimed by t,he Haida

i)bt,ein

Entl

E)*frFl*,
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and to *sEe$E the strength of these claims in relatian to the

]arids e+mpri=ing Block 6. It is submitt+d t|rat the Provin+e

faileC to take reas+nable steps to make such an inguiry, until

in or ahout February 2000, grlren it retained the service* of

Shauni McRanor to conduct research. Finatly, the petitioners

submit that, unEll such time as the Province coul-d establish

hy eueh inquiry that ti:e Haida had no valid claim to

Aberiginal title to the lands .of Block 6, 'it was obligated Eo

treat those land-s aE if they were encumhered hy Haida title.

[3?] I se6 fundamental w*aknesBes in the petiLioner*'

argument. FirEt, it purports te cast an onus on the f,rown ts

dlsprov+ the aeserteC Aboriginal title of the Haida to all +f

the lands of Block 6. If the Crown has not done this, Eo the

argument gCIesi the esistence af Haida title ta Bi-ack 6 must be

presumed. But more than that, the argument requires that

Haida title b* presumed t,o exist' t,o thp elgtent claimed hy-flq

Haida. Orrly if that prequmpt,ion is made. can the argument

proeeed to the next step, namelyr the contenfion that Haida

title must be given *'priority". This would permit the

petitioner$ to argue that the Crown had thre duty to

'*aflGomtnodale" H*ida titi.e. But I have coneluded thaL there is

nil such FE*Eumpt ir:n, j-n iaw -

l

I
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t28 j The petit-ioness are sa-ving. in ef fect, t,hat th* Crowrr has

the burdefi of proving "justification" for inf-ringing' right*

that have nat yet b+en proved, in kinrl or in extent. fn my

opinion, the issu* of uheth+r there I'ras been infri ngem.ent of

an Aboriginal right cannnt ire decided untit both Ehe kind nf

right, and iE* e*tent, fiave been established. I think tFre

fatal f}aw is that the petitioner* i,ranL results that couid

orrLy be aehieved ai a trial, and *n1y after the Flaida proved

their Aboriginal title, anri its infringement.

l29l My opinion is ti-ret ti're seotre of'the Crown's fiduciary

duty ta the Haida caftfict be determined without a trial '

Whether the duty reguires that priority E,e given to Aboriginal

title, anC if Eor whether Lhe measures taken by the Crovtn are

consistent with the principle sf priority, are issues that

depend on the nature and extent sf the Ahoriginal rrqht or

litle at issu+.. In my view, the iudgment of Lamer, C"J.C- in

IieJ,gi.*auukrs at paragraph* 162 to t6? indicatee that these

questions are ftatters fer triaI. I reject ground 2-

t30l I move to Coflsider the first iesue arising frt:m ground 3,

namely: Did hhe Cr*wn hal'e a legat ohligation to consult with

the Haida in good faithr befCIre replacing T.F.L. 39?

t311 Apong other aut!:+citree, the peti.f-ioners relied on the
ttjudgmerrt of lrfulLigmson, J. ix €ita:ryow First Hation supra. In
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that c&se, WiJ.Iiamsorr, J. helct that the Cr.own (federal er:il

provincial) was "...$ubjeet to a }egal obligatron t6 n+gotiate

it: good faith'l i,iith the GiEanyow, where the parties were

engaged 1n treety negotiations at stage 4. llis reasoning wes

that this duty was ". , . founci+d upon the fidueiary relationship

beErreen Aborigirral peopJ-e and ths Cror"n..," (see paragraphs 40

and 53) , Fie al-so grented the remed.y of a decLaration, to that

effect. As here, the Gitanyow had only aeserted their

Aboriginal right+, but had not proved Ehem. In his reasons'

Williamson, J. pointed out that. before commencing the B.C,

treaty proce*$ i+ith the Ab*riqinal peoples of this provinee,

the Crovrn agreed to a number of principLes that Siovern the

treaty negotiatioris "

i32l The Crowri's accepterrce oi those principles, in my view,

could reasonably Eive rise to a duty to conduct, tteaty

negotiat,ions in goori failh. But in my opinion, it does not

1ogica}1yfo1}o,*frornthiscpncIusion,tlrattheMj.nist.erof

Forests,whohasri0statut0ryDI+ontractua1obIigatifinto

negoEiate i*itlr Eboriginal peoples concerning their claims

b*fpre r'eplacing tree farm Iicences in their traditional

terlitosies, sh*uld hav* a fiduciary obLigatioi: to corrsult

vrith threm ir: ga*d, faitho merely because he knor+s about the

Aboriginal claim, and ha+ n*t disproved it. Aecordingly, I

t
I
I
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eon*Iude ti:ac the Gitaa;r*rer d+cisr+n cloe* ns-u aCvance the

peiiri*ners' argument on ground 3.

1331 The reeponcierrL* submitt*d that. I should adopt 'Ehe

reasot:ing cf gjgurds+n, 'T. in tfesf,lbp.u.k Fi=et .t{tratios Ellpra. In

that tase, in dealing with i:he same issue, ancl eimilar

arguments based on the Eaifle authorities, Sigurdson, '.I. held,

i.n effect, that iha fiduciary relationship between the Crowtr

and Aborigrnal peoples does not give rise to a duty orr the

Crown to c+nsulto b*fare the al")-eged AhoriginaL title sr right

was proved to exier. He ell.or+ed f or afi Exception, whrere the

Ctown and Abo=igirial pe+pie were engaged in treaty

negot,iati*n*r ES occusred in tFre Gitaayar E'iset lfstj'sa caEE.

Sigurdson, J. +onclucied thet the District Manager r+as not in a

fiduciary relationship with the Westbank Nati+n, i$ connectiorr

with his Cecision to grant the logging contract that tcas being

challenged.

-::

l34l I have decided i,l':at ti:e Ealtle reasoning that l-ed me to :

reject ground 2t aleo applies with respect to grcund 3. In

D*Zgalrrltu.hr at paragraph 168. Larfier, C,.T.C. discuesed the

Cro$rx's duty t* coneuLt eE a fa*tor reLevant to the issue of

rihether an infrinqement. of Ah*riginal titl* is justrfiecl. He

states; \'Th,ere is alw*ys a ciuty af consultaii$n." But L*mer,

C,,I.C. thereafter stat*s: "The naturel and sc*pe of th* duty
I
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of consultatisn wiLl vary with the circumstanc*E.,, and goee orr

tq deseribe the possihle minimum *nd maximum. extent of the

dut'y to consult. rn my opini*n, these rtatements irnply that

the scope af the duty t+ consult is an issue that must he

determined at a trial-. fhie iesue, Iike the issue of

infringemer:t, also depends on Elre nature and extent of the

Aboriginal title or +ther right that. firuet ficst, be

established. I ceneides *y decision to he con*lstent, r+ithi the

judgment af Eigurdson, J, in t,h+ IFe*tbenft case.

i35l f und*rrtand Ehe €i*eagratr case is under appeaS-, and

perl:aps Ehe C*urt of Appeal will settle at Leaet some of, the

uncertaLrrty .and sFFErEnt inconsistencies in t,his evolvinE area

of the ]arr.

t36l In th* event that. f have erred in deeiding ground ? or

ground 3n and in fairness to the parti*s, I wj.l1 co*sider t.he

alternative arguments made by the re*pondent$"

t37l First, the re*pondbnte submitted that, even if the Crown

had a fidueiery duEy to consult r.rith Ehe Haida in good faith
in eor:nectj.on vrith their aaserted Aboriginal title to Black 6l

that dut,y has heen sarisfied.

l3Bl The Cr+urn (and Weyerha*user) sayg that ther* has be*n

consultation i^iith the Haida on mat,ters relating to T,E,L. 3g,

F'*'iE l:1r+

l
i

I
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arrd scm* accomrn+qlati'n ef their c.r"ainrs ro Brocie 6, i_n

connecticn r+ith the foil_owrrrg matLers:

{a} The proteci.ion of curEurally modif ieo rree.E 1o{:ared

on Block 6.

(b) The supplying of rarge cedar rogs to the Haida for
CUltUr*1 and Other uSeS, Under WeyerhaeuEer, S .'+edar

policy" and permits is"sued by the Ministry af
Frrre+i- e

(c) ?he prot,ection of eedar seedi-ings from damage or

destruction by d*er browsing.

(d) Thre vol unt+ry deferring +f appli+at*ons fsr cutting
pernrits in the cix "Haida Frotected Areas,, on Block

6.

{e) The institution of "variabre retenLion,, rogging

nrethods, r+hieh reduc*s envirorrrnentar damage and ,,,^

profiotes naturaL ref*restation
'

(f) rFre inclusion +f provisions in paragraphs fi and 10

of r.r'L. 39, which arlow for consurtation uith the

Haida at the atage where cutting permits are appli+d

for by Weyerhaeu$er, and which give notice to
I

/
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Weyerha+user of the possibillty. of amendmenis Eo

Ir' In T ?O
..ht!aJJ.

i39l The Haida recognize anC ac*ept the foregoing tneasures as

helng steps in the right direccion" But they say these

measutes fal1 far short of acuommodation of their t.itler or

eonsu'ltation irr good faith. The Haida point out that the

eedar logs supplied by Weyerhaeuser under its cedar policy

amourits tCI only a tiny fraction of the allowable annual cut.

Also, they say thar. there is no guarantee t,hat, Weyerhaeuser

will not e\rentually apply for, and he gsanted, cutti-ng permits

for timher in the Haida FroLetri+d Areas. Finally, the Haida

argue thaE t,he c*nsultation that may oceur flt the operational

stage when cuEting permits are applied for is far too iate,

l40l The only terms of T.F.1,. 39 that relate to Ehe Haida

claim are conteined in the replacement lieense dated March L,

2000. in paregraphs 8.0?n L08, L09, and 10.01. Those

provisioris read as follovre:

8. 07 The Eistricl, Manager may coneult ab+riginal
people who clairn to lrave an akroriginal- interest
that may be affected hy activities or
operaiions under or +EEociated vrith a cuttlrrg
permit.

B " 0B the Dist,ricE Manager may irtrpone conditions in a
tutting permit to address an ahoriginal
intereet,.
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B.Cg The Disirict Manag*r may refrlse to issue a
cutting permit if , j"n the opiniarr of t-he
Distr-i-+t FI=nager, iesuance r:f the cubting
permit woulrl result in an unjustifiable
i-nf rirrgement of an aboriginai irrterest.

10.0I Notwithstanding'any ather rtroviniorr oi Li:is
Licence, if a courE *f competent jurisdiciiorr

_ (a) determines tha"r. act.iviLies or operations
under or a$soeiated r+ith this Licence will
unjustlfiably infrinqe an aboriginal right
and/or title,

(h) grants an injunction further ts a
determination referred to in subparagrmph
(a)' c:r

ic) grents an iniu*ct*ion pending a

determinaiion of whecher activitie.t or
ilpecations under or associated with thi*
Li*ence r*il-l- unjustifiahly infringe an
aboriginal right ancl,lor title,

the Regiorral Manager or Di$trict Manager, in a
n+tice given ta the Licencee, fiflY vary or
suspendn ifi whoLe 6r in part t ar refuse to
issue a cuitinq perrtit, xsad permit or special
use permit,, fitr a free use perrrit issued to the
Liceneee se aE t+ be tr*nsistent with the court
deEermination

t41l It ie apparent thet che provisiens i.n paragraph I give

the Dist,rict Manager discreEioa to consult with the Haid,a

cencerning applicati+ns for cutting permits, and to impose

conclitians irr a cuttirrg permit 6r'refuse to issue a cutting

Fermit, if he thinks fit to do so- Faragraph :-0.Ql merely

gives ncltic* ta the l-icerree holder that, if t'i're t{aicia olrtain

an ir:terloeutory or Fermanent injun*tion, or prtrve an

unjustifiahle infringement of t,heir Aborigi.nal rights or title

in *Durt. then t,he Hegielna} Manager or District Manager may
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make certain change= Eo es to conform r.rith the court's

judgment- These terms af T.F.L. J9. and Lhe other measures

listed in paragraph 38, de not, 'irr my .*pini,oa, ameunt to

proteetion or accclnmodation of tlre Haida's claimed Ahori-ginal

tltl-e- ftom possible infringement b1i the i*gging and other

telated activitiee of t{eyerhaeuser on B1+ek 6.

l4ll Furtherm*re, on the evidence preserttedo it j-* apparent

that Ehe Minister refused ts eonsult i,uith t,he Hqids about

replaclng T.g',T- 39 in 1995 and 2000, on the Erounds that he

lraE not required by lEw to consul-t, and that such consultation

coul-d not affect his statutory duty to repl-ace T.F.L. 39.

Accordin$ly, if {eontrary to rny decision) the Ccown had a

1ega1oh1igationtoco*eultwitht,heHaida,andifthatduty

extended ts the Minigter'E decj-siqns to replaee T,E'.1,. 39,

then it would foLlo+r that the duty had been breached..

t43l The respondenEs also made an alternative submission as to

what remedy, if any, sh*uld be granted, j.n the'event that, the

application $ras allowed. ii was forcefulLy argued by the

reepondent Weyerhaeuser that ihe court's discreLion should be

exercieed againsc granting the remedy beinq aought. for the

following reasone:

(a) An order setting aside the Minister's decisions to

I replace t.$.L. 39 wouLd have a devast.at,ing financial
I
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effeet orr Weyerhaeuser, its employees, c*trt-raclo,rs

and suppiiers, and an the eoinftuniti-es that Ere

ciependent o* Weyerhatuser'e focest ope.rat j-ons, all

of whoril are innocent third parties.

ibl If t,he C.rown's only }egal error waF a past failure

to adequately consuit with the Haida before

replacing T. F.t. 39, no useful purpose would he

*erveC by a declaraiion to that effect'

(c) Ther+ has h+en excessive delay in brirrging this

applicatlon, parEicuiarly in r*spect of the

replacements of T. f .L. 39 in IgEl- and 1995"

1+4J I find the delay argument persltasive as ts the

rep3-acement decisions itt 198i and 1995. In my opinion,

regardless of 'uihether or not the Minister had -iuriediction, flo

relief should he qrant.ed. in connection with those tuc

replacementn - ?Gfi riiany people have aet,ed in reliance on those ,t:

decinions, for too long

l45l As tD the replacemerrt of T,F,L. 39 in 2000, I wauld not

have acceded to the argum+nfls of delay, or prejudi+e ta

inn+cent third parties urho have acted in reliance on the

Minister'n deeisiqn. The Haida elaim of &boriginal title to

all af Haida Gur,aii (including Block 6). arid their obje*tions
I
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to the replaeem*:':t and trar:sfer of T.F.I. 39 without arl

accomniodetion +f Lheir rights, was widely knor+n, Those who

acted in reliance on this deeis.ion af. the Mirrister,

trarticularly Weyerhaeuser, did Eo with knorlrledge of the risk

of thp potential consequences of the ltaida claim.

1461 There was much drscussion about the Crcrwnf s alleged moral

duty to negcrtiale with the Heida concerning their +laims, and

the petitioners insisted that the l"rorrour of the Crown j-s

cal-ied into questron by its failure to consult wit,h the liaicia

in gooci fei'.h ir: connecti+n wj-ih the d*cisione to replace

T.tr,L. 39 in 1S94-95 and 1993-2000. As I understood it, th*

argument was based ta a tronsiderable extent on the a)-Ieged

strength of, the Haida cl-airn to Abaciginal f.itle. Since I

tirink there is some rnerit in this Ergument, T will comment on

it, beginninE r+ith Etrme general observation on the evideflce

that points to the existence of Abqriginal title.

1471 In my opini+n, ther* is & reaeonable proLrability that th+ --_

Haida will he able tc establish Aboriginal titte 1:o.at leest

same parts af the ccastal and inland area6 of Haida Gwaii, and

that ihesa aEEE$ i+ill- include coastal areag of Block fi, A.* t*

inland areas af B1rr*k 6, I wouls descrihe the Haida's chan+e

of #uctress at this stage, E$ being a reasonable possibillty.

M+reover, in mir viewr th*re is a substantial prohability that

l
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the Haida i.rill be able to estabiish the Aboriginal- right tt,

harvegt red cedar trees from various old-growth forest area$

of Heida Gwari, including boi.t': *$astaI and inland are#"$ of

Elock 6, regardless of whether Aboriginal title to those

fore*t arees is proven,

t48l I am elss of -'-he opinion that a reasonable prohahility

exi*t,s that ttre naida would be abl* tc, show a prima fac:e *ase

of infringement of thi* last-mentioned right. by pro+f that

old-growth cedar has heerr and will csntinue to be loggecl cn

BLock 6, *nd that it, ie of ]imiEed supply. I find my*elf

unahle t,o predict i,ihat likelihooci there is that t-he llaida

would he abLe 'uo establish infringement qf other aspects of

t,heir right,s iz: rel-at,ion to th* Iands and timber of Block 6.

t49l In making 'uhese statements, I am mindfuL of the essent.ial

elemente that muet be proved ta e+tablish a claim of

Aboriginal title or ofher Aboriginal right, 8s defined and

described in Rega=E y. lte* des Feet 119961 4 C"N,L.R. ].'17

(g.C.C.) at per.f E 46 to 14, and DelgaatruJen v. .E'rj,tl.sft

CaJ,labie t19971 3 S.C.R. 10i0; l1"998l 1 C.N.L.R. 14, at par.'s

1"40 to 159.

I50l I reccgnie* that there ar€ J.egitimat,e issues iarith respe*t

to the Haida-claim of Aboriginal title to the Lands of Block
It

6, and pariig.ularly as !o those lands that are qtore than one
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kilometre inlarii from shore. it seefis clear that flost of

Block 6 is "inIend". Tliere is also an understandable dispute

eoncerning the issue of infringement, and the extent of

infringement (ir' any) , by Crewn-authorieed activities cn Block

6. Tlr* Crov+rr cannot l:e faulted for raising these fact iseues,

and it appears thet a gre*t deal of further evidenc* will have

to he presenteci and assess€rlp hefore these questiorre can he

resol-ved. But I think it is fair to say thet the Haicta claim

goes far beyond the mer* t'esserLion" of Aboriginal- titIe.

tStl fn my juCgment, the prr:vincial Crown should have been

ahle to make a *imilas assessment of the apparent strength *f

the Haida clalms, long before September L, l-999, t+hen the

Mj,nister offered Eo replace T.F.L. 39. I think this factor

favours the erealion of a moral duly to consult in relation to

the d+cisi+n to replace T.F.L. 39-

t521 There are other *ircumstanees, which I think tend tt1

strengt,hen this moral dutyn and to bring the deci+ioo to

rep1aceT.F.L-39withiniitpurvieu.Firstltheevidenee

shovled thet the Crown and the Haida have been involved. Lo

some degree, in t,reaty negotiations eirrce 1992, but are still

only at etege two of rhe six-rtage Frocess. f undersLood from

t,he evidence that ihe Crown has refused to discuss the

replacemenl of f.f.L, 39 aE part of any "Interim Mea$ure*"

I

I
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r:*gr:tiaticl::s,, wirich appear to he ecllateraL t,s the treaty

negotiati*ns. But the eviden.=t al=o show* that all parties

accepted the Report, of tlie British Calumbj-a Claims Task Force

ciaf,ed 'Turre 18, 199i, vuhicFr inciucied 'r-he foiJ-owing aE

Recammendation No. 16:

lio. 16 The parties neg*tiate inte-rrm measures
agre*menLs before or durirrg the trerty neqotiations
when an interest is heing affect*d whlch c+uld
undermine the pr+cess.

l53l The parties accepted the Task F*rce Report hy tray +f a

Pr*totol agreement dated Auguet 20, l.*93. Sectisn 4.2 of the l

Protocol. agreement read-s in parl as follo+rs r

4.? lnterim measureE neg*tiatians may deai with the
faIlc,'i+ing matLers:

{a} Tkre juuisciiclion and autharity of First Nations *ver

the protection, management, uEe, allocaLion and

development r:f theis lancis, *aters and resourceE

r*ithin their traditional territories. .

t54l But having accept*d the i.ask f*rce reFort,o and havirrg

entered into the Frotocol agreement, I find it difficult to

understand why tlie Province ha-q apparently refuaed to cortsid*r

th* replacement of T.F.L. 39 as a subject for interim Measures

negotiations.

F

!

l

/-
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t5.il Tht eviclence +staL,iishes that in SepLember i998, the

F.'rqrvinre pui:lisheci updatecl "British t*Iumbia .Consult,ation
Guiclelir:es" governing consultation rnrith Abariginai peoples

conc*rning their Aboriginal rights and titie, for alI

provirrcia1 ministri*s. Alt,hough the guicielines state that
*'...staf must r:ot explicitly or implicitly confirm the

existence of Aboriglnal titLe when cen*qulting wit,hr First

Nations,'n at page I of th+se guicielines tire folloi,+ing

statements are includedl

t{hile the nature and seope *t consultation may vary
deperrding on specific circums*ranses, t.he fundamental
principles of, consuitat.ion are the Eame fsr both
Aborlgirral rights and Ab*riginal tit.Ie,
Consultation efforts must {-e_,m4cje in g*od faith wiLh
thre intention of substantially addressinq a First

(Emphasis added)

The province must, assess the likelihoocl of
Abariginal rights and title pri,or to land or
resourfie decinions r:oncerning Cror+n iand
activitieE, .

f,onsr:Itation is the resFonsibrlity of the Crown...

l5fil Irr addition to these gengrtsL Crawn guide)-ines, the

Provi nce publ i s hea #**fq,-t_g{,- qE -{q SF s qs Fo I j cy_ .i S-,+;

AlorigineJ.Rj{rhts and fitle on June 2, 1999. At page 1of th*t

doeument, under the h*ading "Folicy", th*se sta'Lements aFpeart

Aboriginal rights, irrcluding Ahoriginal titlef are
recognized and affirmed in s. 35 of the Canstjtuf,jon

Nation' s eoneerflq.. qplFti,{r9...}g*inf -ringemeffi, . ,
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.Acc 1982. Ti:e affect of this recognition is t.har
*xi.r+ting Aboriginal rights niust not b* r.rnju+iifiably
irrfringed by che reEourfre dev*lapment activities of
th* Crown or its i-icer:c:ees. It is the palicy of the
Mini*try of Forest,s t,o meet its ceinstitutr*nal-
obJ-lgation-q wi-th respect to i.h+se right* .*hile
mai.:-rtaining a timely approvaL Frocess for for*st
activities. The Ministry nf Eor*sl,.q al+o ha* the
obj*ctive of builcting and maintaining cs-Dperative
relationships with Ahoriginal greuFs.

At pages ? end 3 under the heading of "F.horiginai Titler',

Lltesa paragraphs appeEr:

Sinc* t}'re onus to prove Aboriginal -r-itle lies v,rith
Firet Nations, the Crown daes not +s$um* the
existence of Ahorig.lnaI tiile where rts exist*nce
has noE been IegaIly proven. Negatialiens with
Firmt Nati*ne were identified by the Supreme Court
of Canada ag a deeirahl-€ wey t* resol"ve is=ues
ass':ciated with Ahorigi,nal title. . .

in the ahsence of lega1 confirmation of exj-sterrce of
Ah,nr'iginal title over particuJ-ar l-ancis, th= Ministry
of Forests carries out can**.Itation t.o gather
inf*rmation regarding *pecific Aborigirrel interests.
LeveIs of appropriate consultation wilJ- vary with
the contemplated u,re of the land, and thr+ degree of
the potential for Aborig:nai title to esiet in the
area in guestion. Through consultaL,ion, the
Mirrietry of Forest,s wilI identify whether
considerations of Aboriginal title iesue+ raay be
app:ropriate for operational d*eisrons, *nd. will-
aptrly sub*equent consultation proeeEse$
appr+priatej-y (describecl j-n the Ministry Forestsn
consultation guidelines) .

And a1: page 3, under "Additional f,ensicl*retions", t.h*
policy states:

The Ministry of Ferest,s strives, wher+ p+ssil:Ie, ts
build and nraintain working yel-atioaships inrith Firet
I.laticns based on trust and respec.E. Involvement in
a$pe*tE of strateg'ic o.r lcrng-1;erm planning F#of,eEseE
carr g:rr:vide Abor'iginal groups with greater
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understanding of subsequent operational planning
ete^ee This invalvement Can j-ncrsase the
ef fe*tivenes-c of M. O * E . pl-anning Pro*ess6e.

I5?l In the t'ConsultaLion Guidei-ine5" LhemseLves. although,

they are expressly limited to *'addreEslng AboriEinai inter*sts

in opLreti+naI planning proeesses", stateixeflts are mede at

pages 7 and B that I consider to be important. Eor e*:amFle.

at page 7:

. . . in the abeen*e of eourt rulings of the seoFe and
location of particular righte or titler sr a treatyr
circumstantres require Ministry staff Eo iake
reasonahle st,eps to obtain reievant, inforrnetion, and
t* use that information to determine:

l-. Whether the potenti*,} for Aboriginal rights
exj-sts in the proposed foresi management area
andu if Eor

2, The nature, location flnd extent of those
potential righcs

And at page I of the Guidelines:

rf the Aboriginal irrterest aE of 1B{E wa* exclusive
occupation of }and, there will be a potentiel for
Ahoriginal t.it,le in that area. ' '

i58l HatinE regard Eo these tt*e sets af guidelines, urr{ *t * ':

evideilce pointing to Aboriqinal titie, I t.hink tt is arguable

lhat the Crown has failecl to eomply with it5 own guideline*,

in refusing to consult with the Haida crn the r€placement of

rF EA I ?Or.L.U.ttJ.

ii

I

il
i
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t59l Final1y, t.ilere was oi:her evrdence i.hatr irl my view.

indicates that the decision of the Minlst,er to replace T.F.L.

3il shouirl be subject to the morai ducy Eo eonsult with the

Haida. I srrmmari ze that evidence a$ f oilor+s :

{a} The evidence :ndicated that r.F,L. 39 has an ar+a af

about ?41,000 hectares, ind that lhe licenee area

constitutes aLmost one-quarter of the .Eotal Land

area of Haida Gwaii {r*hich is ebout 51800 Bquare

kilometres).

(h) It was unclear fram the evidence aB to how mueh rf

the total area of Block 6 hae he*n logged off. But

frcrm the one-hour helicepter view of the Graham

rsland port-ion of Bloek 6 that r to*k after cCIurt dn

August 3, ?000 (along with r*presenr*atives of the

petitioners end respondents), it $JaB aFparenL that

ge a.reas of Block 6 have been loEged of f .

(c] Alt,hough f could rrot dieeern from the eviderrce how

much of the old-growi.h foresi* cf Haida Gwaii or

Block 6 have been iogged *ff, and haw mueh remalns.

such farests afre obviously limite* in quantity. and

r find it undersr,andabr* that ti're F{alda wourd want

tc redllce t,lie r*.te Et viili"*ir 1*ggii'rg is b*rng

l
I
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corrciucted in old-gror-rth forests on Biock 6, They

say these forests i,ak+ 500 yeaf,s Er more to grow.

(d) Consultetion at the operationel Level daee noL

permit, the Haida to influence the quantlty of the

' annual allorr-rahle cut on Block 6,

1601 ]n my opinion, ofiee the decie*on to replace T.F.L. 39 is

made (fallowed by the required offer and acceptan+e Frocedure)

it ie inevitable that logging and road huilding activj-cies

will- b* authorized and carried out &fl Elock 6, pursuani co

T,F,L. 39" I conclude that the deeision to replace T.F-L. 39

has hiqh potential to affect. Haida title' if it is

es-uabl-isfieci. Consultation at the repLa*ement stege would

enable the Haida to seek the in*luei-sn sf terms and conqjitions

i n T F' r. "9 that would address their majer concernsr otr aJtr ] . ! r !. J

l-ong-term basis.

l61l In the circumstances, I eon+lucie that the Crown d*es hav*

a nroral duty to consult with rhe Haida eoneerninE their ' .":*

Aboriglnal elaims. in connection itrith the decision to replace

t. F. L. 39, In lleJ'gaauu.krr supra, in th* cont+Ht pf encouraging

Lhe parties to settle their dispuie by negotiation, Lamer,

C,J,C. said this at par'agraph 186: '*Mcreover, the Crown is

uncler a mnral-, if not a legal, duty to enter into and conduci

I
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,:. 1s* ei:;:i-ies t* th:-.8 c,l E*,

i irhink thtit st.eEemenl

1621 0f cCIurse, agreement is a vol-untery titing, No one can

force any two per$CIns (let alone, two Gr mGr-E Eroupe of

persansi to agree about anything' tl:et is a subject of disput,e

between ihem. Nor should this court attempt to influence or

supervi-se any negotiatiorrs the parties chosse to engage in,

But the Court should, and does, Encsurage n+g+tiatj.ons.

{631 On the evidence, there were interim Measur+* Negotiations

between the parties beginning in 1994 and continuinE up to the'

tirne the Haida commenced the previous iawsuit in May 1995. In

the spring or $umfier of l-999f Initrim Meeeuree Negotiatians

w6re again inetituted between the Haida, Li:t province and

Canada, r*ith a view to eoncluding a focest agr€ament, for all

af Haiqia Gwaii. These negoti*i.ione ulere Eerminated by the

Pr+v.ince after this petition i,rras fil.eci. Bo, in addition to

the matters on vrhieh eoneultation rccurred, and the steps that

have been tak*n to address Haida cfiI'tcerns. which I have

previously m*ntioned. the Proyj-nee has engaged in selevant

negotiations with the Haida. I also noticed there was some

+vidence indicating thrat the Haida had been invited t+

participate in a prrfcess designed f,cl revier+ arrd set, the future

annual- allowable cut for Block 6- anci perhaps *ther Er+as of
jI
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Haida Gwaii. But the frustratian of the Halda r+ith the

sl-awness of *he Frocess is arso und+rsEandable, beceuse they

believe that the foreste of Haida Gi+aii. r+lrich are e crucial

subje*t of negotiations, are being unileeess*riiy depleted

rrithout henefit Eo them, r*hiLe the treaty proee*e drags orr.

l6*1 Altl:ough th+ Haida say the negotlations are

urrsafisfaetory because the Provinee will not recognize ihe

e:ristence of Haida tit1e, it must be remembered ihat the Crown

has the heavy responeibil-ity of reFresentinE non-Aboriqinel

interests, in its negotiations with tne rlaida. Th+ Crown has

the onerous task of trying to reeoncj-Ie these *fterr-

conflicting intereste, and it ie not surprising t,hat prfigre*s

has been slor'r. &nd alEhough I have e$pse$sed the opinion that

the Crown has a moral duEy to esnsult with the Haida

cancerninq the Minister's decisi*n to reptr-ace T. F,L. 35, f am

not sati-sfied that the honour of the Cror+n has been diminiehed

hy the past failure to fulfil such moral duty. Eut r think

th* honoui of the Crown will be called into guestion if thls

f ail-ure *sntinues.

lSi I t*ur-IEEl did n{f,t edCr*s* th*

mali* nr; *rder &E t* f;ESts Ltnti.t

nflgs*ri,uriit- y t * ffieks Eubrnirsi.*nE,

i s sr;* *f *s#t.* r an* I will

i:*ung*l hmrr= hed i,h*

t
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