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REASONS FOR JUDGMENT OT tNT IIONOURABLE MR. JI'STIC8 SEATON

BETWEENT

AND:

AND:

BETWEEN:

AND:

AND:

(Supreme Court No. C8438?4
Vsncouver Begistry)

MACII{ILLAN BLOEDEL LIMITED
PLAINTIFF
(RESPONDENT)

MICHAEL MULLIN, LINDA MULLIN, RON ASPINALL,
MOSES MARTIN, C.J. IIINKE, STEVE LAWSON,
PATRICK McLORIE, DAVID LeBLANC, ROB PAXTON,
ADRIAN DORST and PERSONS UNKNOwN

DETENDANTS
(APPELLANTS)

ATTORNEY GENERAL OF BRITISH COLUMBIA
INTERVENOR
(RESPONDENT)

.. AND -
(suprerne Court Nc" C84Sgg4

Yaneouver Begistry)

MOSES IIIARTIN, suing on his own behalr'and on behalf
of all other members of the CLAYOQUOT BAND
OF INDIANS; and CORBETT CfOnCt, suing
on his own behalf and on behalf of all other
members of the AHOUSAHT BAND OF INDIANS 

'TAINTIFFS(APPELLANTS)

HER MAJESTY THE QUEEN IN RIGHT OF THE
PROVINCE OF BRITISH COLUI!{BIA and
MacMILLAN BLOEDEL LIMITED

DEFENDANTS
(BgSP6NDENTS)

THE UNION OF B.C. INDIAN CHIEFS, THE CARRIEA
SEKANI TBIBAT-couNCIL, cITKSAN-IvET'suwET'EN V.1,:l:,-:TRIBAL COUNCIL, THE TAKU Ril/ER TLINGITS and r,
THE SHUSWAP TRIBAL CoUNCII on behelf or t*"ii. lrlAR 2 ?'
IndiansBands, namely: KAMLOOPS, SpALLUIvICIIEEN, nn:,.-? i- -
sHUswAp, cANrM ieKe, pAvILIoN, DEADilIaN's ci'egr, usLltt tr.' i-

LrrrLE sxuswAp, NoRTH THoMpsoN, BoNAeABTE, FECiS::CANOE CREEK, SODA CREEK, end ADAMS LAKE
INTERVENORS
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Before: The Honourabl,e Mr. Justice seaton
The Honourable Mr. Justice Craig
The Honoursble tvlr. Justiee Lambert
The Honourable Mr. Justice Macdonald
The Honourable Mr. Justiee tvlaefarlane

Counsel for MaeMillan Bloedel Lirnited: D.W. Shaw, Esq., e.C.
P.G. Yoith, Esq.

Counsel for Attorney General of
British Columbia: D,M.M. Goldie, Esq., Q.C.

p.G. plant, Esq.

counsel for Miehael Mullin et al.: R.J. Gathereore, Esq.
K. Roberts, Esq.

Counsel for Moses Martin et al.: P.S. Rosenberg, Esq.
D.M. Rosenberg, Esq.
E.J. lrJoodward, Esq.

counsel for the union of B.c. 
E'J' woodward'

Indian Chiefs et al.: A. Pape, Esq.
S. Rush, Esq.
Ms. L" MandeU
P. Grant, Esq.

Vaneouver, B.C.

Mareh 2? , 1 98 5
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'fhese appeals are from order: made in two aetions, Both actions deal with

Iogging on Meares Island. The question before the eourt is namow: phat is to

happen sn Meares Island in the period before the action, oo*"'to trial.

The MaeMillan Bloedel Aetion

The first aetion was started by MacMillan Bloedel timited on November

23, 1984. It elaims the right to iog on Meares Island and says that the defendants

unlawfully obstrueted its ernployees when they went to the Island to surveSr and

otherwise prepsre for logging. The defendants in this aetion are the geople who

prevented MaeMiUan Bloedel from logging on Meares Island. One of them, Moses

Martin, is 8n Indian. The rest ean be described, I think aceurately, as protestors.

Immediately after the writ was-issued, MaeMillan Bloedel agplied for an

order restrainfng the defendants in the action, and others having knowledge of the

order, from wrongfully interfering with the earrying out of togging.

The Attorney General of British Columbia has been added {$ an intervenor

in the MaeMiUan Bloedel aetion.

;The Indians' Action

. fhe other action was started on November 27r 1984 by the tws bands of

Indiars wtro claim Meares Island. Mr. Martin and Mr. George are the eleeted chief

aounei[of!3 of ttre Cleyoquot Band and the Ahorrsaht Bend respeetively. The

endorsenr€nt on the writ of summons 6s amended read.s:
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The Plaintiffs' elairn is for I deelaration that their
aboriginal title (also known as original or Indian Tiile) to
that portion of their respective ancient tribal territories
knowi as Meares Island has never bee*- Iawfully
extinguished; and the Plaintiffs fr.gther claim a deelaration
that no law of British'Coturnbia has any foree or effeet in
contravention of the said aboriginal title with resElet to
Meares Island, and that to the extent that such law may
purport to infringe upon the said aboriginal title to Meares
Island, it is of no foree or effeet.

The Plaintiffs' elaim is for I declaration thst &ny
authorization purporting to allow logging or to in any other
manner interfere with said aboriginal title on Meares Island
is ultra vires and of no foree and effeet.

The Plaintiffs claim a permanent injunction against the
Defendant, MacMillan Bloedel Limited, restraining them
from continuing logging operations on Meares Island and
from trespassing in derogation of the Plaintiffs' aboriginal
titIe.

In this action, an interlocutory order wns sought ordering that:

a) MacMillan Bloedel Limited, their servants, agents and
any other persons having knowledge of this Order be
restr&ined until the Trial or other disposition of this
action:

i) from landing falling erews, or eornrneneing the
falling trees, or continuing loggrng operations on
IVleares Island;

ii) frorn elearing any bnrsh on ll{eares Island;

iii) frorn opera,ting maehinery whieh eould frighten
or disturb anirnals, bird.s or fish on Meares Island;

iv) from lurnping gravel or other fill, &nd rennoving
topsoil, gra'vel, or any other mineral or othei
material from Meares Island;

v) frorn construeting builditrss, doeks, wharves,
shelters, or any other strueture whatsoever on
Meares Island or its foreshore;

vi) from disturbing the foreshore of Meares Island in
any rnanner; and
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vii) from landing any heavy equipment. ineluding eny

b) the timber whieh is subjeet of this aetion be'preserved
until the Trial or other dispostion of this action.

An order wss made in this Court permitting intervention in the aBpeal. A

factum was filed and zubmissiors were made on behalf of Carrier Sekani Tribal

Council, Gitksan-lTet 'Suwet 'en Tribal Council, Taku Biver Tlingits, Shnswap

Tribal Council on behalf of twelve Indian bands, and the Union of B.C. Indian

Chiefs,

9!her Prqgqe4irygs ,resqeetins Indiqn Lan$ Claims

The Clayoquot and Ahousaht Bands are members of the Nuu-Chah-Nul1l

Tribal Couneil. That Couneil has rnade a land elaim:

ItE, THE NUU-CHAII-NULTH, are the rightfuln legal,
and sovereign oecupants and users of the lands and waters
shown sn the aceomp&nytng rnap, being the west coast of
Vancouver Island, adjacent islands, and sr.mounding waters.

The eeeompanying mag shows a line going inland from Brooks Peninsula, then

souttr-east eneompassing approxirnately one-half of the width of Vancouver lslando

and out to the ocean near Jordan Biver on the Strait of Juan de Fuea. Meares

Isl&nd falls within that territocy. So does nearly. half of Yaneouver Island. Within

the territory are timber supply areas thst employ more than 28r0OO people and

support plants that have been built at a eost of over one billion dollars.

The elaim of the Nuu-Chah-Nulth has been aaeepted by the federal

gpvernrnent for negotiation. Claims covering mueh of British Columbia have been
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aceepted for negotiation. The federal governrnent's willinSess to negotiate is

-contingent upon the provineial government agreeing to participate in tripartite

negotiations.

We were told of one other Indian elaim in the courts. The Gitksan-Wet

'Suwet 'en Tribal Couneil has started an action in the Supreme Court of British

Colurnbia for declerations. In those proceedings neither a p€rmanent nor an

interlocutory injunction has been sought.

Qeeision of CTr,ambers JudEe

The chambers judge conciuded that if logging was to take place, there had

to be an injunction. The alternative was violence. He examined the competing

claims and decided that the Indian bands' claim had no prospeet of ,uoo"o at trial.

He also held that neither party could pcove irreparable harm if an injunetion was

not granted, thet money eould eomp€nsate either, that the Indians had nslept on

[their] rights,n that the opponents of logging had taken the law into their own

hands, and that the interferenee rrrith the eonduet of the logging operations would

have npotentially disastrous eonsequences.' He granted the order sought by

MacMillan Bloedel and dismissed the application of the Indian bands.

The order that was made follows from the deeision that the Indians' eleirn

would fail at trial Beearxe that decision was the foundation for the order the

claim to Indian title must be considered at once.
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The Clairn to Indian Title

The ehembers judge thought the claim to Indian title so weak thet he could

safety eonclude that it eould not suceeed. I do not agree with that view.

Mr. Justice Diekson (now.Chief Justiee of the Supreme Cor:rt of Canada) in

IIlgsqr,y. The Qpegn, [ 19?8I s.C.R. 10{; 75 D.L.R. (3d) d34, demonstrated why the

Indians' elaim cannot be rejeeted summarily:

Before eonsidering the two other grounds of appeal, I
should say that the important eonstitutional issue as to the
neturE of aboriginal title, if any, in respeet of lands in
British Columbia, the further question as to whether it had
been extinguished, and the foree of the Royal Proclamation
of t?63-islsues discrrssed in Calder v. Attdrnev-General of
4ritish Cotumbia-will not
ffiere nor direetly piaeed in issue 'oy 

the
aggellants and a sound :rule to follow is that questions of

-titleshouldonlybedecidedwhentit1eisdireei1yin[ssue.
Interested parties should be afforde<i an opportunity to
adduce evidenee in detail bearing upon the resoiution of the
particular dispute. claims to aborig'inal title are woven
with his-tory, legend, politics end moral obligations. If the
elEim of aiy Bana in:respeet of any particulir land is to be
decided as a .jrsticiabte issue and 

-not 
a politieal issue, it

should be so eonsidered on the facts pertinent to that Bind
end to that land, and not on any global basis.

In Calder y. Attorney General of British Coiumbia t t9?31 S.C.R. 313; 34

D.L.R- (3d) 145, six judges of the Supreme Court of Canada dealt with many of the

issues that will arise in this ealie. After five days of argument, three judges

eoneluded thet there llr€re existing Indian rights in non-reserve land.s in British

Columbia; three eoncluded that there were not. Other issues will arise in this ease

that dld not erise in Cqldq. Some of them have never been deeided by a Cenadian

eourt.
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It is impossible to say that the question is other than a very difficult one.

The question is made more dif fi:ult in this case by the range of rights that the

lndiens might have and the nature of the logging that MaeMiltan Bloedel plans. The

propsal is to clear-eut the area. Almost nothing will be left. I cannot think of

any native right that eould be exereised on lands that have recently becn logged. It

follows that eigtrts far short of outright ownership might well warrant retainin6 the

area until after a trisl.

I am firmly of the view that the claim to Indian title cannot be reieeted at

this stage of the Utigation. The questions raised by the elaim are not the type of

questiors that shoutd be deeideo on an interloeutory application. A great amount

of faetual evidenee will have to be heard and eonsidered, opinion evidenee of those

tcnowledgeable in th€se matters will have ,o T assembled and related to the

factual evidenee, and there will irave to be a meticulous study of the law. -That

must take plaee at a trial; it eannot be done on &n interlocutory application. AU

thet we ean deeide here is whether the claim is one that ought to k trigd. I have

no trouble with that guestion.

I do not intend to say more on this issue-the trial judge should not be

fettered in his eonsideration by anything said here or anything said by the chambers

judge.

I do not ag"ee with the eharnbers judge's finding that t;re Indians,

apPlieation fails for want of evidence. A substsntisl bo<ly of evidenee w8s

prasented. Enough to show that there is e serious questiorl to b€ tried. No more is

nesded on this epplicetion.
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Meares Island

Meares Island lies in Clayoquot Sound jrst

Vancouver Island lies across the ehannels to the

islands lie to the west.

.aa

north of the village of Tofino.

north, east and south. Other

Meares Island takes in" fo.rn of three lobes joined at the north, eaeh

extending toward the south. The centre lobe is the largest; it aceounts for about

two-thirds of the Island. The easterly lobe is small. The westerly lobe is about

forrr milef long. The Island is about eight miles long. The span from the westerly

to the easterly shore is abor.lt seven miles.

Thq village of Opitsat is at the 
_southern 

end of the western lobe of the

Island, acfoss the ehannel from Tofino. An Indian reserve of about one-half a

square mile surrounds the viltage. There is a smaller reserve with a few homes on

it a mile or so north at Kakawis. There &re a number of other Indian reserves in

the area and the Indialu from them use the resourees of Meeres Island. Part of the

Island zupplies domestic water for Tofino.

Much of the Island is heavily forested. There is evidence that :l<,me of the

trees ere over fifteen hundred years old. there is evidence that one of the largest

cedar trees known to man is on Meares Island.

This litigation arises out of MaeMillan Bloedel's intention to log an ?rea

ahng the east shore of the eentre lobe of the Island. T'he area was not inhabited, is



i
2

3

4

5

6

7

E

9

l0

II

t2

r3

t4

t5

t6

t7

l8

l9

zo

2t

)1

23

z4

25

z6

27

2E

z9

l0

-1 0-

not visible frorn Toflno or opitsst, and

- areas by I boat trip of some rniles.

is only aeeessible from those inhebited

The provincial government has granted the logging rights sn Meares Island

to MaeMillan Bloedel end others. Meny of those rights have been eoruolidated into

two tree-farrn lieenees. MaeMiUan Bloedel holds one of those licences.

The least environmentally sensitive are8, Heelboom Bay, was seleeted for

the base from which logg:ng wis to take place. There w8s no one in Heelboom Bay

when that deeision was made. However, when MacMillan Bloedel people arrived, it
was a busy plaee; there were canoes being built and there were other activities.

This was all a sham. The purpose of the people in Heelboom Bay was to obstruet

MacMi[an BloeCel.

MacMillan Bloedells Risht to Los

Tlre interlocutory injunction was granted to prohibit interferenee with

MeeMi[an Bloedel's right to carry on logging operations on Meares Island. In these

proceedings MeaMillan Bloedelts right to log has been ehallenged separately from

the issue of Indian rights.

?tre first lease in the ehain of leases leading to MacMiIen Bloedel's errrrent

tenure was granted on Mareh 15, 1905 to Sutton Lumber and Trading Co. Ltd. It
wes I trenty-one yesr lease. There w{ui a prrrported renewal in 1912 that related

baek to 1909. It is said that there was a flaw, that the renewal should not have
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been granted, ?he argument is dependent on there not being a written surrender of

the 1905 lease prior to March ?, 1909.

No doubt m&ny letters and other documents of that period haye baen

destroyad and witnessess who might have been able to testify about thst Srq$tion

ere gona. If there ls an €rrot ln the paperwork of ttret period, t would expeet that

the government would and should correet that error.

I would not grant or ,refuse an interloeutory injunction on the strength of

this argument. I proeeed on ,the assumption ,that to the €xtent the, provincial

government ean give the right to log, MacMillan Bloedel holds that r"ight.

The Protestors'Aooeal

Under this heading I deal with non-Indians only.

?here have been strong feelings on both sides of this issue in Tofino.

Fortunately, those who favour logging on Meares Island heve been restrained and

responsible. Unfortunately, those who oppose toggrng on Meares Island have

alIowedtheirstrongfeelingstooverwhelmtheirjudgment

?lrc propoeed logging of Meares klend w8s earefully considered by the

Mearss Islsnd Planning Team over a substantial period.

<

of Pisheris and O*caas, the Fish and Witdlife Braneh, the lleritage Conservation
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Braneh, the District of Tofino and the M.inistry of Forests. The logging has been

- metieulously planned to minimize environmental damage andJo avoid destruction

of heritage sites.

In spite of that, some protestors resorted to vandalism, threats and

physical obstruetion. Such conduct is not aeeeptable in a democratic soeiety.

I urould dismiss the appeal of the protestors.

Qqnduel SqPsequent.l,q thg Sr,aqlilB of tle lqiu4clig,F

Subsequent to the granting of the first injunetion, tree markings have been

removed, lrurvey marks have been destroyed, aeeess to the trsiand has been

obstrueted, ttDd spikes have been driven into trees. Some per.:5ons hlve

demonstrated that they do not intend to obey the law.

Some Indians have partieipated in the miseonduet. There is evidenee of
continuing obduracy' The Indians have a case to be tried that I think to be a

zubstantial case. Thqt case is put !n jeopardy by uniawful eonduet. It has almost

approaehed the stage at whieh it might be argued that their appeel should not be

heard oc an order in-their favour should not be made. We cannot protect the rigtrts

of those who do not respeet the rights of other:.

I think thet matters have not gone so far that tie Indians, appeal should be

rejeeted. Whether the eourts oqn continue to hear their crrsre m"y r,.r. to be

!\ {\
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considered if it appears that they are

eourt rnakes.

not willing to abide by the orders that the

Meares Island History

Meares Island wss oeeupied by Indians when Europeans first arrived.

Indians' were dependent on the forest for their shelter, their means of transpdrta-

tion and, to a lesser extent, their food and clothing. It has other intangible values

for them. Their dependence ori the forest in some aspects continues today.

MacMillen Bloedet had Areas Assoeiates prepsre a report on the native r:se

of Meares Istand tre€s. It is an independent study and an irnpressive study. I see

nothing to indicate that the authors were influenced Dy the sorrree of their

instructio*. Th"r" was not time fo1 a-study of every tree in the area. Wtrat this

study involved was an examination of a limited area and an extrapolation.

T,hc rcport ou55cotr ttrat irr tlle u,re8 IvIAelUlUEn Elogdel pfoposffi tO lOg in

the next y€!rs, there are many trees that have had bark taken from them. Other

trees were cut down generations ago. A number of the logs on the grotrnd and a

few standing trees have had planks taken from them. Some logs and some trees are

notched. Some trees have been felled and the first step toward making a eanoe

eompleted.

The material indieates thet the natives have used this area oy€r a long

geriod. Many of the barlcstripped trees within the area being examined eould be
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dated. The trees show tse in the twentieth century, the nineteenth eentury, the

- eighteenth eentury and in the seventeenth eentury. A stump was found from which

the tree had been felled in 1685 oc eariier. Bark had been stripped from another

tree in 1542.

It is probable that many years ago hand loggers came to Meares Island, as

they eame to the much of the eoast, and took trees that were elose to the w8ter.

The first organized logging on Meares Island dates from the early 1900's when a

mill was esteblished. It was thilre for many years. In all, about 156 hectares have

been logged. That is something less than two peeeent of the Island. Some

commereial logging has been done on reserve lands.

Meares Island's Importanee to Maeiltillan Bloedel

MaeMillan Bloedel operates an extensive forestry indr:stry on the west

coast of Vancouver Island. It has a long-term cutting plan that hss the appcoval of

variotts govefllrnent authorities. Included within MaeMillan Bloedel's hee farm

lieence for this area are parts of Meares Island. MaeMillan Bloedet has hetd the

lease to eut that timber for yearr but has not attempted to ect on that right until

reeently.

The evidenee does not estabUsh that logging Meares Island is economieally

essential to MaEMillan Bloedel. No mills will close if Mcaics lslanr! is not logged.

We were told that something like one pereent of the tree-farrn liaenee in question

is on the Island. Only a part of the licence on Mear.rs IstarO was intended to be eut

'i:\.

tl\.\
\.L\\\\
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in the next year or two. About 182 heetares, two pereent of Meares Island, was to

- be logged in 1985. That is r greater area than the whole area logged eommercially

in the past.

Meares tsland is important to MacMillan Bloedel in this way. MaeMillan

Bloedel has gone through alt of the necessary steps to obtain perrnission to cut, If

it is stopped here there is worry that it will be stopped elsewhere. Meares Istand

has beeome the front Une in the dispute over Indian title. It has aIEo beeorne

eentral to the dispute bettveen the logger and those who favorrr the preservation of

wilderness areas.

Meares Island is important to MacMillan Bloedel not beeause of its trees,

but beeause it is where the line has been drawn. It has beeome a symbol.

Meares Islands.I{nportanee to the Indians

The Indians of Clayoquot Sound have been dependant on the forest as

Europeans never have been. Old cedar trees offer an example. The tree that is

seen by a forester as deeadent wos a valuable resouree to the Indian. The inner

bark wes used for eontainers, elothing and regalia; planks were rrsed for the

buildings end for other struetures such as fish traps; and larger sections were rrsed

to meke eano6. Trees xrere cut down for some purposes, huge logs were used for

the buildings, but often ptanks or bark rrere taken without the tree being eut down.

It would survive the uses'to which it was put and be eveilable in the future.
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The affidavit of an anthropologist says:

20. Elements of traditional euiture survive. The use of
eedar eontinues to the present day. In the pail several
years there has been a.revival and expansion of interest in
treditional eulture which has intensified the need for and
use of eedar produets today. Members of the Clayoquot and
Ahousat Bands continue'to lre the forests, wntels 8nd other
res0utees of Meares Island to carry on traditional aetivities.

The Island is mueh more than trees, but the trees are essential to the

survival of the other uses.

The evidenee shows that the Indians still use Meares Island, including the

lleelboom Bay area, and that logging is not compatible with that use.

An affidavit of an anthropologist who examined

referred to theheritage sites that would be jeopardized by

shell middens, fish traps and canoe skids. He said that

highest eoncentration of sites on the Island.

parts of Meares Island

toggrng. These [nctuOeO

Heelboom Bay had the

Ar'l
,

l

:

The Indians wish to retain their culture on lrvleares Island as well as in urban

InrlseuIns.

The Indians have pressed their land claims in variour ways for generations.

?he elaims have not been dealt with and found invalid. They have not been dealt

with at dI. Meanwhilen the logger csntinues his steady march end the Indians Eee

themselves retreating into a smeller End smsll€r 8r€8i Ttrey toq have &awn the

Une at Meares Island. The Island hss beeome a symbol of their elaim to rights in

the land.
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Other tribal eouncils r:d tbe Union of British

intervened in these aPPeals beeause they have thought

to all Indiaru in the province.
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Meares Island has also beeome symbolie for other British Columbia Indians.

Colurnbia Indian Chiefs have

the ease to b€ of importance

Preservation of Evrdenee

It is important to the Indians' case that they be able to show their r.rse of

this forest. I do not mean to suggest that the Indians ought to eontinue rrsing the

forest only as they used it in the past. The importance of the evidence of

extensive r,rse is thst it may demonstrate a right to eontinued rrse.

- 'Ihere ought to be an examination of the whole area nather than a portion -

of it- That ought to be done so that the evidence is available when the Indians,

eSse is presented. Counsel told rrs that they were waiting for funding. It may be

that the Indians will have to do this work without waiting for funding. The Areas

Report indieates what needs to b€ done and does not indieate that it can only be-

done by outsiders hired for that purpose.

Interloeutory Iniunetions

There is an almost unlimited supply of eases dealing with interloeutory

iniunctions. T\ey go from ArneriqeT qvanqlnld,,qo. v.- Elnieon Ltd. t1g?SI A.C.

396; [ 19?51 1 AU E.R. S04 to Ziebart Rustprtiofing Ltd. v. Ottawa Rustproofing
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Li9. et at. February 8, 19?8, Ontario High Court. Each of the rleeisions

- repres€nts an atternpt on the part of the court to see that juslice is rlone. Often it
is gn attempt to preserve property-so that a elaimant will not find at the end of s
zueeessful trial th8t. the subjeet matter is gone, and always there is an attempt not

to impede others unneeessarily.

Cottotr,

an interloeutory

L.J., in Preston v. Luek (t984) z? Ch. D. 491- at p. s0s, referred to

injunction:

. . . tlre object of which is to keep thiiigs in sratu quo, so
that, if at the hearing the plaintiffs ouiain a judgmeni in
t-rrett favour, the Defendants will have been preven-ted from
dealing in the meantime with the property in such e way &s
to rnake that judgrnent ineffeetual.

Spry in The .Pringioles of Equitable Remedies, 2nd ed., Sweet & Maxwell,

-U,80, after quoting the above, said st p. *23:

A need for proteetion of this kind
arises where property as to urhich there is I
the pefties is threatened with damsS€,
removal or where the yalue of other rights
rnay be diminished.

An iniunction is granted where nit appears to the court to be just or

convenient that the order should be madetr (s. 36, Law. and Equjlv Aet, R.S.B.C.

19?9 ch. 224). All of the cireumstances must be considered.

m0st eommonly
dispute between
destruction or
of the plaintiff

Ttre tests to be appUed in a ease such as this were established in

v; FUii qf llindriekson (19{4) 61 B.C.R" ii1 where C},Hanoran, nf.A., Said

To put it thortly, a p€rson who eomes to the Court for an
interlocutory injunetion of this nature is not required to

Wheatlev

(st p. st):

!\

\\\.
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make out a ease which witt entitle hirn at aII events to relief
at the trial. It is enough if he can show that ire has a fair
question to-raise as to the existenee of the right which he
glleges, and can satisfy the court that the pripetty should
be preserved in its present aetual eonoiiion untit the
question can be disposed of.

That raises two questions.

The First Question

The first question, whether there is ra faic question to raise as to the

existenee of the rigtrt" has been discussed under the heading 'Ifhe Clai.rn to Indian

Title." In my view, the claim of the Indian Bands meets the test; so does the claim

of MaeMillan Bloedel.

The Seeond Question

The seeond question, whether rthe property should be preeerved in its

i present actual condition until the question ean be disposed of,'r is more difficult.
i\

Kerr on Iniunctigru, 6th ed. 1981, dealt with that question in this way at

pp.1?-18:

A man who seeks the aid of the Court by way of
interloeutory injunction, must, as a ruie, be aoie to saiisfy
the Court that its interference is necessery to proteet him
from that speeies of injury which the Court ealls
irrepartble, before the legat right ean be estsblished upon
trial. By the term nirreparable injury" it is not meant thatL tlrere mrrgt be no physieal possibility of repairing the injr:ry;
ell thst is meant is, that the injury would be a material one,
and one whieh could not be edequately remedied by
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damages; and by the term nthe inadequsey of the remedy bydamages,, is meant that the;;;6;i-damages is not sueh aeompensation as will in effeet, til;n
trre iiari-ii;il ft ioi,,,on in wrrieh ,n., [.t *ffiffii.place

on this questlon, the position of the Indians is far stronger than that of
MaeMiUan Bloedel.

I

li.

tl
,

I

i

r
I

I

Ilr
li

!;/vl

Meares Island is of importance to MaeMillan Bloedel, but it eannot b€ said
that denying or postponing its right would cause ireparable harm. If an injpnction
prevents MaeMillan Bloedel from logging pending the triat e.nrJ it is deeided that
MaeMilan Bloedel has the right to log, the timber win still be there.

The position of the Indians is quite different. It appears that the area to be
logged wilt be wholly logged- The forest that the Indians know and use wilt be
Permanently destroyed. The tree from which the bark was partially stripped in
1642 rnay be eut down, middens may be destroyed. fish traps damaged and canoe
runs despoiled. Finally, the Islands symbolie value will be gone. The subject
matter of the trial will have been destroyed before the rights are deeided,

If logging proceeds and it turns out that the Indians heve the right to the
area with the trees standing, it wiu no longer be possible to give them that right.
The ares, will hsve been logged. The courts wil not be able to do jwtice in the
eireurnstances' That is the sort of result that the corrrts have attempted to
preveat by gqanting injunetions.
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I am concerned too about this. In the first year more of Meares Island will

be logged than has been logged in the whole of its history. .Faeh year the effect

would be eumulative, Just to log lhe first heetare thece must be loggers and theit

equiBment. Approval has already been given for miles of roads, a parking area,

dumping grounds, log storage area and docks.

I have emphasized the material and symbolie importance of Meares Island

to the Indians, but its cultural importance should not be disregarded. I adopt the

words of Muirhead, J., speAking of the proteetion of aboriginat seerets by

interlocutory inJunetion in Foster v. Morlntford an9 RigPv Ltd. (19?6) 14 A.L.R. ?1,

at p. ?5; t 19?8] F.S.B. 582 at p. 586:

These people have come to the 1aw for relief and
protection and they have, in my view, established a strong
prima faeie easie. They have set up I causie of action and
raised issues, which require, of eourse, careful exarnination
and eonSideration. As I have emphasised, rnonetary damages
cannot alleviate any wrong to the plaintiffs that may be
established and perhags, there een be no greater threat to
any of r.s than a threat to one's family and social structure.

that the proposed loggrng not take

pressed in this litigation.

Preservation of Evidenee

separate coruideration that leads to the same eonclusion is the need to

preserve evidenee. ?he Indians need time to carefully examine the erea to be

loggpd to see whether there is any evidence that ought to b€ reeorded or preserved.

Of eourse, a ehambens judge would be able to make any sgeeial orders required.

Both justiee end eonvenienee demand

place while the Indians' elaim is being actively
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Other Considerations

It was strongly pressed on. us that 8n order ,rsp.nCing loggrng on Meqres

Island would threeten tfie whole of the eoast, indeed the whole of the Provinee;

that if we mcde an order here, similar applications would be rnade for other are&t

and eventually the forest industry and other industries would be shut down.

I do not believe that to be so. Meares Island has attained an unique

importance" I have already said that it has beeome a symbol for eaeh side in the

contest between the forest industry and the Indians. I have alro said that to

prevent or postpone logging on Meares Island will not have a signifieant eeonsmic

impaet. IYhen other .&rea!r are eonsidered, they will be eonsidered in the Ught of

this decision. They will be seen ali sn ad_dition to the l,leares isiand restrietion and

in consequence, the balanee of eonvenience may be seen to have sniftea to favorrr

the industry.

It h8s also been suggested thet a deeision favourable to the Indians will

east doubt on the tenure that is the basis for the huge investment that has been and

is being made. I am not influeneed by the argument. Logging will continua on this

eoast even if some parts are found to be subjeet to certain Indian rights. Ir, may be

that in snme sreas the Indians will be entitled to share in one uray or enother, and

it may be that in other areslr there will be F€strietions on the typ of togg'ing.

There is a problem about tenure that has not been attended to in the pest. We are

being'asked to ignore the problem Es others heve ignored it. I am not willing:to do

that.

tf
!

t

I

,-
\
I
t

l-



I

2

3

4

5

5

7

8

9

t0

n

t2

t3

l4

t5

t6

t7

t8

t9

20

2r

.,1

23

21

25

26

27

28

29

lo

'23'

F

{
I

\

-A,{
t

lLY

I test my eonelusion by asking this questioni If the Indians wished to do

something that had the effect of making the aree unusable by McMillan Bloedel,

would we let them, or would we pi'eserve the forest in its present state? I think

that we would Preserve the forest. I think we should do that for either party.

The Chief Jr,stice of the. Supreme Court has indieated that a judge can be

made available to hear I ease such as this on two or three months notice. This

litigation was started in November. It has been antieipated foc yeers. The parties

should be ready to proeeed to'trial within 8 reasonsble time if they are serious

about the case. A judge will be available when they are ready for trial. They

should ettemPt to be ready for trial by November 1, 1985. In the meantime,

logging should be suspended. If extensions of time are neeessary that wiU be a

matter for the trial eourt.

Conelusion

I would ellow the appeals in part and make the following order:

1. MaeMillan Bloedel will not log on Meeres Island, or do
any site preparation work for logging on Meares Island
before November 1, 1985.

2. The injunetion already issued will stand. If any
modification to its terrns is required to make it
eonsistent with the new cireumstanees presented by
this order, that rnodifieation ean b€ rnade by a
Supreme Court judge.

E. There will b€ no obstruction of MaeMiilan Btoedels
personnel doing that, which they rr€ permitted to do
under this order.
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Within the next four weekS, but not after that, persons
may rernove things they have put in Heelboom Bay in
the last year.

After the end of the four-week period, **.Millan
Bloedel may qemove the things that have been placed
in the area in thg last year, lncluding the spikes thar,
have been driven in to the trees.

In the cireumstanees of this case, I would nof exaet an undertaking from

Mr. Martin, Mr. George, or the members of the Clayaquot or Ahonseht Bands of
Indians, to pay any damages that MacMillan Bloedel may suffer by the granting of
this injunetion- Nor would I require an undertaking from MaeMillan Bloedet to pay

any damages that the Indian bands.or the protestocs may suffer through having to

eomply with this injunction.
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I have had the privilege of reading the draft reasons of Mr" Justice Seaton.

lneed not repeat a great deal of whut he has written.

As Seaton J.A. has done, I prneeed on the assumption.that to the Extent the

provincial gpvernment ean give the right to log, MaeVillan Bloedel holds that righl

I too would dismiss ths apeal of the prutesters. For the ressons Mr. Justiee

Seaton has expressed I agree that the Indien Bands have shown that there is a

serious qrcstion to be tried. Puttirg that matter another way, they have met the

teststatedbySheppardJ.A.glvirrythejudgmentofthisCourtinB@

& BlqqIlSaU Fq_r_!gr (1960) 24 D.L.R. (2d) ?37 at p.739:

I{enee to obtain the interloeutory injunetion these
plaintiffs must establish that they have "s fair question to
raise as to the rightn. That has been elsewhere described as
a prima fa.gie case, an arguable case, or a probable ease, all
ofl-tiibh means that it is impUcit that the plaintiffs
establish:

(d A right,

(b) A brcaeh, actrrally or reasonably apprehended, as
required by the authorities, and

(c) Such rcasonable probability of suceess es would warant
the case groeeedi4g to triel.

These matters having been established the Court then goes on ts eonsider

what is called the brlanee of eonvenience. fhe eireumstanees under which it arises

for consideration is well epressed by Lord Diploek, for the llorrse of Lords,

Ameriean Cvanamid Co. v, Ethicon LtA [19?51 .*C. 396 at P.408:
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So unless the material available to the eourt at the hearing
of the applieation for an interlocutory injunction fails to
disclose that the plaintiff lus any r=al prospeet oll sueeeed-
irg in his elaim for a permanent injunction at the trial, the
eourt should go on to consider whether tha balance of
eonvenien@ lies in favor of granting or refusing the
interloeutoey relief that is solght.

As to that, the governing principle is that the eourt
should first eoruider whether, if the plaintiff we?e to
sueeeed at the trial in establishing his right to a pomanent
injurction, he wsuld be a,lequately compensated by an award
of damages for the loss he would have sustained as a result
of the defendantts eontinuing to do what was sought to be
enjoined between the time of the application and tlre time
of the trial. If damages in the measure reeoverable at
common law would be adequate remedy and the defendant
would be in a finaneial position to pay them, no interloerr
tory injunetion should rnrmally be granted, however strong
the pLaintiff,s claim appeared'to be at that stage. lt oo tire
other hand, &mages would not provide an adequate remedy
for the plaintiff in the event of his sueeeeding at the trial,
the eourt should then eonsider whether, on the eontrary
hypothesis that the defendant were to suceeed at the trial in
establishing his right to do that which was sought to be
enjoined, he would be adequately comp€nsated under the
glaintiflts rrndertaking {ls to damages for the loss he would
have sustained by being prevented from doing so between
tlre time of the applieetion and the time of the EiaL If
damages in the measure reeoverable under such an under-
taking would be an edequate remedy and the plaintiff would
be in a finaneial position to pay them, there would be no
reason rryon this ground to refuse an interlocutory iniune-
tion

It is where there is dorrbt as to the adeqr'ncy of the
respeetive remedies in damages available to either party oc
to both, that th€ question of balanee of eonvenience arises.
It would be unwise to attempt even to list all the various
matters whieh may need to be'taken into eonsideration in
deciding where the balance lies' let alone to suggest the
relative weight to be attached to them. Ttrese will vary
lrom case to case.

Tt1g drambens judge found that- neither party had paoved irreparable

damageo. But, eiting Gulf Islgn$ v. S.LII, pnd g,unninsiam and Heinekev 0gf g) ZZ

W.1Y.R. 652, p.652 held that the omission was not fatal. IIe went on to seek the

3

4
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balenee of eonvenience end eoncluded: nl{hat tips the ,balance in Maclllillan
Bloedel's favour is Interference wrth the eonduct of business operations, the
potentielly disastrous conssquenees wjrich I have referred to *rii*r, the proponsity

of the oppoo€nts of lqglng to take the raw into their own hands, ruld the laehes of
the Indian bands.n As to potentially disastrous eonsreguenees, the 116ge was

refering to his earlisr ststement that the grant of an injunetion to the trndian

Bands, at this stage, would be interpreted as sclme reeognition of an overriding
aboriginal title, *nd taken as a preeedent, resulting in a rash of similar applications

throtghout th3 provinee- Ee observed that they would not neeessarily be restricted
to prnpoced logging operations and he eontemptrated the havoc which whslesele

ehallenges worrld ereate in the financial, bnsiness and Erblie aetivities of the
province.

stege of esnsiderstion of balance of convenienee. I do thet despite the likelihood

of th6 Indian Bands beirg unable to pay damages, in aseordanc€ with their
undertakin8' if, in the end they fail, and a$ injunetion prohibiting loggirry is in foree

,* for a eonsiderable tirn e.

Counsel fa the Indian Bands say that tfe chambers judge erred in taking

into eonsideration public inconvenience whictr might result not from this case but

fiom other hypotlretical prtcacdirqs by persons not psrty to the aetion and not now

before the Courts. Ttr*y say that if their cUents had rnade out a ease Justifying the

penting of an interim injunctiot-they are entitled to it and the faet that others

may eom€ fonward srtr EeEk the same relief *i"ufo not be a prohibiting factor in
this case. ttrey uIEe, that in each case when an injunction is songtrt it will be foe
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the applicant, before the order B€sr to establish the neeess{lry faets and show the

possibility of harm. The Court, lt is put to us, maintains eon$ol over the process

and the lear of wholesale ehallenges should not pce a probl,em as eaeh ease ts

dealt with m its own merits.

Tte Court need not and should not take that tunnel vision approaeh. SpryE

Eguitablg Eemqdies. 2nd ed. 1980, in diseussing the factors to be tsl(en into aceount

by a Court deeidlrg whether to grant an lnterim injunction sap this &t pp.464-53

The most impoctant mstters whieh are tgken lnto aeeount
by eourts of eguity in deeiding whether interloeutory injunc-
ticns should issue have already been eoruidered individually.
It should not be thought, however, that other eonsiderations
also may not arise. It has been said that whether or not an
injurrction should be granted before the legal rights of the
parties have been established 'depends upon a great variety
of eireumstances, and it is utterly impossible to lay down
atry gpneml mle rpon the sr.Ojeet, by whieh the diseretion of
tte eourt ought in all eases to be regutateOr, and it must be
remembered that in every case the ultimate issue is whether
in the psrtieular cireumstances the most just eourse is to

- restrain the defendant frpm carrying out the acts which are
apprehended until the mattes which are in issue between
the parti€lt ean be finally dispced of by the court. Any
particular feet or matter will be treated as material or
immaterial aeeording to whether or not it is relevant to that
issue.

Nonetheless it is nseful to note that'eorsiderations that
arc material in this sense may be divided into three el,asse.
The fir:t. eompcises all matters which affeet tJte relative
elaims of the perties as against each other, such as hardship,
unfairness, traehes and so oo. Tlre second eomprises all
matters rshioh affeet the interests of persons not before the

vesrE!!s_Iq_lhi
rsons oF, indeed, to a mlar elass of the general

i



I

.?

3

4

5

6

7

E

9

l0

II

t2

t3

l4

t5

t6

t7

It

l9

20

2l

22

23

24

25

26

z?

ZE

29

30

{,

&

?)
-l-

example is found in eases where an appiicant pcitively
misleads the eourt or else fails to disclose mattes which in
the partieular eireumstanees it is his duty to diselosq.

(my underlinirrg)

The breadth of eireurnstanees which shoutd be eonsidered was reeognized
:

by thb Court in $€ett v, Tavtqr et al [19341 I D.L.R. U3. A wide view of the

implleations of arr order is implieit in Lord Diploek's discussionl at p.409 of the

factors arisirg in the 4meriean Cvanernid e8se.

The context in which these particular aboriginal claims are prelrented is

shown by a gublication put before us entitled In A]l Fe!$gss. A Native Claims

Poliw prrblished in 1981 under the authcity of the then Minister of Indian Affair:

and Northern Dsrelopment. Tte booklet eomrRenee by observirg that Indian and

Inuit people thrcugh their assoeiations have pr''esented forrnal land claims to the

Govetnment of Canada for lerge ereEs of the aountry. It is in evidence in this ease

that a latge pert of Yalrcower Island is claimed. After stating that the eurent

metlrod of dealirg with native elairns ernerged in l9?3 there is referenee to a poliey

statement issued in that year ard ilris comment r:pon it:

The policy statement acknowledged another factor that
needed. to be deslt w,ith. Beeause of historieal reasorui -
eontiluirg use and oeeupaney of traditional l,anG - there
rer'E areqs in which Native people elearly still had
aboniginal interests. Futhermore these interests had not
been deait with by treaty nor did any speeifie legislation
exist fhat took prcpedenee ovet these interests. Sirce any
settlement of elaims based on these criteria could inelude a
variety of terms sueh as proteetion of huntirg, lishing and
trapprng, l,and title, money, as well as other rights and
benefits, in exehange for a nelease of the general and
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undefined Native title, such claims came to be ealled
comprehensive claims.

Reeently gteater attention has been given to land etaims.
The various demands foc natural resources, vast amouflts of
which have been discovered in some of the areas being
elaimed, have pressed Native people to present their formal
land elaims to the governmart. This is not to say that the
first and only reason for settling elaims is development,
beeause the govetnment has aceepted claims for negotiation
in areas where development is not imminent. Rather, it is a
matter of poliey that the government is witling to negotiate
settlements. Since l9?3, the federal govenrment has cpera:
ted under a policy that acknowledges Native interests in
eertein land areas claimerC and that allows for the negotia-
tion of settlements for claims where these interests can be
shown not to have been previously resolved.

Development has only served to make the setC.ement of
these slaims more urgent to some native g?ouPs. Tlre
government reeognizes the urge"ney to settl€ land elairns as
quickly and effectively as possible in order that the
interests of Native people be protected in the wake of
developrnenq in a way that offer them a choice of
lifestyles

Ithen working to prrtect Native interests, respect for the
' rights of other Canadians must be rnaintained during the

negotiation pr,cess and in the terms of settlement. It
serves no just purpose if the terms of settlement ignoce or
arbitrarily infringe uPon the righ8 of ottrer eitizens- Just as
mueh as this- poUey addresses the land rights issues of
Native people, it also respeets the righB of all other
Canadians.

There is disqrssion of the

resolved" --Af ter re ferring t',

prceesses by wtrich the aboriginal elaims may be

t' , c cxperienee of other eountries the dissussion goes

I

ct./
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Purther aJternatives eonsidered by tlre government
included arbitration, mediation and the eourts. Ttrere are
drawbacks to all thrce approaches.

For example, while a- court may be able to render a
Judgement on, sey, the status of lands, it is unable to grarlt
land as compensetion or to formulate particular sehemer
that would rneet the nee<ls of the plaintiff. In general, it
ean be said that the courts have not been found by the
Native peoples to be the best instrument by which to punsue
elaims.

There are e number of compelling advantages to the
negotiation proeess, as the federal government s€es it. Tte
format permits Natives not only to epress their opinions
end state their grievanees, but it further allows them to
participate in the formulation of the terms of their own
settlement. ltlhen a settlement is reached, after mutual
ggreement between the parties, a claim then can be dealt
with onee and for all. Once this is aehieved, the elaim is
nullified.

, Now government policy may be changed. But there is the clear prospeet

that Aboriginal claims witl be settled by negotiation. Two eomprehensive clairns

I have already been resolved in this way"il

At thb point I wish to refer to the usual situation in which injunetions are

granted. It is one in which the Court, if the parties do not settle arnong

themselves, will finally and completely determine &11 issues in dispute. It is

eontemplated that damages will not be an adequate remedy to the aggrieved party

and, at tri8l, the Court will be asked to grant an inJunction permanently prohibiting

some activity. In order to prevent. the alleged illqal aetivity pending trial, an

interloeutsry injunction is sought. Ttat is so ttst the question of a permanent

inluhetion aftEr lrial will not be rendered ecedemie- It is reaognized that the trial

Conrt's judgment may. be epesled- But, with t€ryect to interlocutory iniunctions,

I

,2

3

4
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the period looked to is that ending with the judgment after trial when rights will

iave been determined and remedies preseribed.

lte sttuatlon ln thls ease is not the usual one. That faetor alone slpuld not

deter isue of a rcstraining order. &rt here the differenees from the rrsual militate

ag:ainst the gfantirg of an injunetion. Ttrey suggest that in easres such as thb,

bmugtrt by the Indian BanG, the Courts ought to confine themselves to the isues

of the e:dstence of abeiginal title, its naturc and extent.

Now what lies ahead in this ease? The litigation will be earrie{ to the

Srprcme Court of Canada. In view of the divisions of opinions in the CPlder ease it

is only in the Supreme Court of Canada that the question of the existenee of

aboriginal title can be determined. Ttre ju@ment after trial in- th€ Supreme Court

of &itbh Columbia &rxd the Ju€ment of this Court rrpon appeal, will be oignificant,

but ttny will only be steps along the way. After those steps have been taken the

qu€stion of abciginal title will be as open as it is today.

How long will it take? It will be year: before we see the Judgment of the

Srprreme Court of Canada. If the prcper eoume is to preserve the existirg situation

by prohibiting logging pendirg judgment after trial, I ean see no justifieatiol for

refusing an injunction until the question is finally answered in the Srpreme Court

of Canada. Tte trial may not get under way alr quiekly es ure antieipate. The

marshallirg of evidenee by the Irdian Bare will be eritical. Ttrery may resist being

hunied to trial. $le can er@ect epplieations in tha triel Court, end after Judgmeat

therer-in this Court, for orders eontinuirg the pr"ohibition on loggirlg'. Arrd thc clear

I
I

I
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I
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I
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I
l!r

t.rt'

\i
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mesage frcm this Court to judges hearirg those appl,ieations will b€ thst the

existing sitlation should be preserved while the litigation eontinues.

There is another matter to eonsider. In the usual situation when interlocu-

tory inJunetions are agplied for, it is eontemplated thaf after trial, e permanent
:

restraining order in similer terms will issue. In other words, obtaining that

permenent order is a rnejor objeetive of the litigation. At the end of this titigation

there can be rp Permanent injunction in ttre usual sens€ of tlrat term. That is

beeeuse the Court will not linalli determine the issues in dispute. ?trey will be

determined throug! srreessful negotiations in the future. MacMillan Bloedel, now

sought to be enjoined, will not be a party to those negotiations. The so-ealled

Permanent inJunction will in esence be {rn interlocutory onG with the Court

granting it blindly in the s€rue that it can have no idea whether it will fit into the

final settlement other: will make

TIle cfiambers Judge antieipated that granting an injunction in this ease

would result in a msh of similar applieations in the province. As to that, I would be

eonsiderably influeneed if I thorrght thEt the Meares Islind situation is unique. But

it is unique only in the sense that every individual situation is unique as to its
details and particulars. If an injunction ,s granted in tnis ease it will be a
pceeedenl. Legal ingenuity will have no trouble formulating and hirrying before

the Cort applieations with rcspect to situgtions whieh, in their gssltirle, will

make this iudgment indistinguishable. Tto advantage of an injunction in negotia-

tions is obvious.
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For these reasons I think that

injunetion upon consideration of tFe

dismiss the appeal of the Indian Bands.

-1 2-

the ehambers Judge was

balance of eonvenienee.

right in refusing an

.-, 
would therefore
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BEASqHE JQR JqPSUEHT OF THE EONOURABLE *N. JUSTICE CBAIG

BETWEEN:

AND:

AND:

BETWEEN:

AND:

AND:

(Suprerne Court No. C84SB?{
Yancouver Regisuy)

MTcMILLAN BLOEDEL UMTTED
PLAINTITF
(RESPONDENT)

uicnem MULUN, uNDA MULL,IN, RoN ASpINALL,
MosEs MARTIN, c.J. IIINKE, stgvi LAwsoN,
PATRICK McLORIE, DAVID LeBLANC, ROB PAXTON,
ADRIAN DORST and PERSONS UNKNOWN

DEFENDANTS
(APPELIANTS)

ATTORNEY GENERAL OF BRITISH COLUMBIA
TNTERVENOR
(RESPONDENT)

-AND-
($uprem"rirxl*li"#:i,ii

M-OSES MABTIN, suing on his own behalf and on behalf
of all other membens of ttre CLAYOQUOT BAND
OF INDIA,NS; and CORBETT GEORGE, ning
on his own behalf and oR behalf of alt other
members of thc AHOUSAITT BAND oF INDIANS

PLAINTIFFS
(APPEttexrs)

IIEB MAJESTY THE QUEEN IN RICHT OE' THE
PROYINCE OF BRTIISH COLUMBIA and
MacMILLAN BLOEDEL Ulvtff ED

DEFENDANTS
(nrSpoxDENTS)

TIIE UNION oF B.C. INDIAN cHIErs, THE CABRIEB r::.rar:!,r---
SEKANT TRIBAL couNcIL, clTKsAt-i-wrt SuwEt ,ux I: :

TBIBAT COUNCIIrJHE TAKU BrvER TUNGrTS and MAR Z ? SgTHE SHUSWAP TRIBAL COUNCIL on behatf of twerveI1{fry Bands, namely: KAMLOOPS, SPALLUMCHEEN, C;ll:i ,-:: .'sHUswAP,cANIMLAKE'PAyILIoN'DEADMAN'scBEEK.---.;;-..
LITTLE sHUswAP, NORTH THoMPsoN, BoNAPantE, ---' I :.,i- ...
CANOE CREEK, SODA CREEK, anO ADaUS LAKE

INTERVENORS
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Bef ore: The tlonourable
Thc Honourublc
Thn H onourBblc
The Honourable
The Honourable

l\1 r. Just iee
IIlr, Justiee
Mr. Justice
M r. Justiec
toIr. J:trice

(D2.-

Seu ton
C rBig
Lambert
Itl acdonald
M ucf arlane

Counsel for MaeMillan Bloedet Limited:

Counsel for Attorney Generul of

:rttish 
Columbia:

Counsel for Michael, Mullin et'a1.:

Counsel for Moses Martin et Bl.:

Counsel for the Union of B,C.
Indian Chiefs et al.:

Vaneouver, B.C.
Mareh 27 , 1985

The reu,sons of Mr. Justiee Ses,ton exprcss

it is unneeessary for me to add anything. For the

Seuto& I would make the order that he hus proposed.

D.W. Shu$r, Esg., Q.C.
P.G. Voith, Esq.

D.M.$I. Goldie, Esg., Q.C.
P.G. Plant, Esq.

R.J" Galhereole, Esq.
K" Roberts, Esq.

P.S" Bosenberg, Esq.
D.lI{. Rosenberg Esq.
E.J. Woodward, Esg.

A. Pape, F.sq
S. Bush, Esq.
Ms. L. Mandell
P. Grant, Esq.

my own views so exdetty thal -

reasons given by Mr. Justiec
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BEASONS POR JUDGMENT OP THE HONOURABLE MR. JUSTICE LA}IBERT

(Supreme Court No. C845874
Yancsuver Begistry)

BETWEEN:
MaCMILLAN BLOEDEL LIMITED

PLAINTITF
(RESPONDENT)

AND:
MICHAET MULLIN, LINDA MULLINN RON ASPINALL'
MOSES MARTIN, C.J. ttINKE, STEVE LAWSON,
PATRICK McLORIE, DAVID LCBLANC, ROB PAXTON,
ADRIAN DORST and PEBSONS UNKNOWN

DETENDANTS

AND: 
(APPELLANTS)

ATTORNEY GENERAL OF BRITISH COLUMBIA
TNTERVENOR
(RESPONDENT}

-AND-
(Supreme Court No. i8t5g3*

Vsneouver Registry)
BETWEEN:

MOSES MARTIN, suing on his own behalf and on behalf
of a]l other members of the CTAYOQUOT BAND
OF INDIANS; and CORBETT GEOHGE, suing
on his own behalf and on behalf of ail other
MemberS of the AHOUSAHT BAND OF INDIANS

PLAINTIFFS

AND: 
(APPELLANTS)

HER MAJESTY THE QUEEN IN TTIGTTT OF THE
PBOVINCE OF BRITISH COLUMBIA and
MUcTUILLAN BLOEDEL LIMITED

DEFENDANTS
(RESPONDENTS)

AND:
THE UNION OF B.C. INDIAN CHIEFS, THE CABRIER
SEI(ANI TRIBAL COUNC!L, GITKSAIi-WSI 'SUWET 'iEN li' " -
TBIBAL COUNCIL, THE TAKU AIVEB TLINGITS uNd
iiiilinuswAp TRIBAL couNcIL on behalr of twetve MAR 2 7 881

Indiuns Bands, nurnely: KAMLOOPS, SPALLUIVICHEEN, i ..: :
SHUSWAP, CANITU LAKE, PAVILION, DEADMAN'S CREEK, -' ' 

-'-. _',

LITTLE SHUSWAP, NORTH THOMPSON, BONAPARTE, t __ _ . J
CANOE CREEK, SODA CREEK, and ADAMS LAKE

. INTERVENORS
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Before: The Honourable Mr. Justice $eaton
The Honourable Mr. Justice Cr&ig
The Honourable Mr. Justice Lambert
The Honourable Mr. Justice Macdonald
The Honourable Mr. Justice Macfarlane

Corgsel far MacMitlsn Bloedel Lirnited:

Counsel for A ttorney General of
British Colurnbia:

Counsel for lylichael Mullin et Bl.r

Corrnscl for Mces Martin et s,l.:

Counsel for the Union of B.C.
Indian Chiefs et a1.:

D. I{. Shuw, Esq., Q"C.
P.G. Voith, Esq.

D.M.M. Goldie, Esg., Q.C.
P.G. Plant, Esq.

R.J. Gsthereole, Esq.
K. Roberts, Esq.

P.S. Bcenberg, Esq.
D.M. Rosenberg, Esq.
E.J. Woodwurd, Esq.

A- Pupe, Esq.
S. Rr:sh, Esq.
Ms. L Mande[
P. Grant, Esq.

Heard: Februury 25 & 26, 1985

Yaneouver, British Columbiu
Mureh 27, U,85

Mr. Justice Seaton has set out the cireumstanees and the relevant Law in his

opinion, and I will not reiterate them exeept to the extent that I eoruider it
neeessry for the purpces of my opinion I have hld, also, ur oppoetunity to read

the opinions of Mr. Justice Mccdoneld urd Mr. Justice Macfarlene. I agree with

Mr. Justiee Seuton's eonclusiora regurdirqg the dispcition of the uppeuls exeept I
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disagrec with his eonclLrsion thal. the Court should g3ant an interloeutory judgment

to the Indians. I would dismiss the agpeul on this dspect of the euse, generally for

the reasorc which Mr. Justiee Macdonald has stated,

While the views expressed by tord Diplock in AEgricun Cyarremid Co. v. Ethieon

!,1!5!., tI9?51 A.C.396 are a vuluable exposition on the Law retating to interloeutory

injunetioru, they are not binding on u$ The governing ease on interloeutory

injunctiors in this jrrrisdiction is, of course, Wheatley v. FUis ald Hendri,q\son

(1944) 6l B.C.R. 55 in which the Court held that an applicant for an intedoeutory

injunetion need not establish that the Court wiII grant him injunetive relief after a

triel and thut he need only show'. . . thdt he hus a fair question to ruise as to the

existenee of the right whieh he ulleges, Ead cen srtisfy the Court thut the property

should be preserved in its present actuel eondition untit the question eun be

disposed oftr. Itavirg suid thut, I reiterute what I have said on other oceesionq

namely, that there appears to be no differenee between the plrress-trx fair question

to raise Bs to the existence of the rigfrt which he elleges' and the phrase trserious

question to be triefl used by Lord Diploek in the Am,grigan C,yananid eEse. h his

judgment, Lord Diptoek depreeated the r.rse of the phrase rprimu facie caser and

stated that this wus not a test on an application for an interloeutory injr.rnction, but

he aceepted the view that the relevurt strenglh of an upplicant's erse rnay well be

a frctor in the ultimate deeision. This is eleur from his subsequent opinion in

N.W.L. Ltd. v. Iiloods (1979) I w.L.B. U94 and Hudmor' Prodrrctions Ltd. v.

Ilamillon (1983) A-C. 19L In any event, this Court in applying the I{heatlev v. Ellis

test hss tended to eonsider thc strergth of the appUcantfs clse using qreh

expressions as "prima facie e8se, an arguable cuse, or a probable easeF - see
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Shepherd, J.A. in Br+dv v. Heinekev v. Blaekball Ferries (1960) 2,1 D.LR. (Zdl 737

at 739.

The principles governing this Court's power to review the exereise of a Judgets

diseretion in refiuing to grant an interleutory injunetion are well known h this

e43e' the Judge coneluded that the Indian bands hrrd not nmlde out an arguuble ease

of aboriginal titlen. I ussumc that he wus saying thut the Indians hud not raised g

fair qucstion as to the existence of the right whielr they alteged.

I think that he ered in this conclusion. The question of the nature and extent of

abcigtnal title is a eomplex one. As Mr. Justiee Diekson pointed out in K$lger v.

The Queen (19?8) S.C.R. 10{ at 109 "elaims to aboriginal title are woven with

history, a legend poUries snd moral obligutions". Ttre Indians have Bsselted this

diim for many yesnl In thcsc eireumshnces, I think that thc Indians have raised

e fuir question us to the existenee of the right which they allege and that the

Chambers judge wtul wrong in eoneludir€ otherwise, but they have not satisfied me

thst rthe property sherdd be preserved in its present actusl eondition until the

qustion ean be disposed oftr. Aceordingly, I wo,ld dismiss their appeul from the

rcfusal of the Chambecs judge to grant them ur injunetion generally for the reusons

ststcd by Mr- Jr,rstice Maedonald* In eonsidering what I shall eall the seeond bru,nch

of'the test in Whestlev v. EUis, eourts hrve had regurd to what is eompendiously

referred to ss nthe bdance of convenieneen, Ttre most important eonsidcration on

this aspeet of the ease -' and generally the deterrninative considerution r i5

whether damages would be an adequate remedy and the defendants' ability to pgy

such dam8ges -the issue of "ireparable damager. Sorne eases seein to treat this
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issue 8s &n issuc whieh must be resolved prior to the eorsideration of the balance

of eonvcnienec, but I think lhe tendency is to eonsider it simply as.a part of this

parUerrlar concertL If darnages woultl be an adequete remedy and if the defendant

Eppcrtnt to be cup*ble of paying any such damages, the eourls generally will refuse

ur interlmutory injunction but in eertain cireurnstances will graflt an interlocutory

injunction even though the plaintiff has failed to show possible imeparable damage.

I do not tfiink that the refusul to grant an interlocutory injunetion to the Indians

would result in "irrep*able darnagen to thern in the event that tlrey $tablish, fuly

or pqttia[y, thcir elaim to aboriginal title. The rrltimate positisn of the Indians

regarding the extent of their aboriginal title - as I understund the written and orul

arguments - is that the Provincial Crown eould not dispose of any land or interest

in land to which the Indianst sssert aboriginel title without the eonsent of the

Indiens. Even if they do establish aboriginal title [o this extent, I think that the

inevitrble solution must bs what is fair and reusonable eompensdtion for the Isnd

end interest already alienuted and whut should be fai and reasonabie eompensation

for land and interest which the Prcvincial Crown eonsides should be elienated or

utilized for the welfare of all the citizens of -the povinee? The mujor portion of

this eompcnsation would be the responsibility of the Provineial Crown. I think, too,

that the other aspects of bulance of sonvenience eleurly justify the refusdl to g?unt

un injr,mction in this easc. Muny grous +rnd ageneies huye scnrtinized the propced

togging of this srea ea.refully over a period of ye*q including the Meares Island

Planning Team (Macfurlane, J.A- hts referred to the eorrpcition of this group in

his opinion). In its report, the plannilq team referred to the Heclboom Bay area as

the nleast sensitive areail in terms of environment. The coneerns of the Crown

rcgr€Bentatives, including the officials of the Ministry of P&est and the_ Heritage

l
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Conservatiol, Braneh as well as the eoneerru of the Meares Islund Planning Tearn,

htve resulted ln the Forestry Department attaching very stringent eonditiors to

the righr to log the ltrea known as nMeures Island Planning and Operationai

Preecriptionsn. Tho possibility of any environmental damage would agpear to be

very slight.

A eonsideration of the factors whieh I have mentioned and

Jrrstice Maedonald has mentioned sal,isfies me that we

interlocutory injunetion to prevent logging. Aceordingly,

the faetors which

should not grant

I would dismiss

Mr.

an

the
I

appesL
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BFISq$S rOE JITDCTqEHT OE THE HONOURABLE MR. .rUFTrgE ilACTABI"AXE

(Supreme Court No. CE458?4
Vancouver Registry)

BET}fEEN:
MacMILLAN BLOEDEL LIMITED

PLAINTIFF
(RESPONDENT)

AND:
MICHAEL MULUN, LINDA MULLIN, RON ASPINALL,
MOS$ MAgrIN, C,J. HINKE, STEVE LAWSON,
PATRICN McLORIE, DAVID LeBLANC, ROB PAXTON,
ADRIAN DOBS? and PEBSONS UNKNOT{N

DETENDANTS

AND: 
(APPEIIANTS)

ATTORNEY GENERAL OF BRITISH COTUMBIA
INTERVENOR
(BESPONDENT)

- AND. -

(Supreme Court No. CAtSse*
Vaneouver Begistry)

BETWEEN:
MOSES MABTIN, suing on his own behalf and on behelf
of all other members of the CLAYOQUOT BAND
OF INDTANS; and CORBETT cEORcE, sr,ring
on his own behalf and on behelf of all oLher
members of the AHOUSAHT BAND OF INDTANS

PLAINTIFFS

AND: 
(APPELLANTS)

HER MAJESTY THE QUEEN IN BIGHT OF THE
PROVINCE OF BRITISH COLUMBIA and
MACMILLAN BLOEDEL UMITED 

DEFENDANT=
(RESPONDENTS)

AND:
TIIE UNION OF B.C. INDIAN CHIETS, THE CARRIEB
SEKANI TRIBAL CoUNCIL, GITKsAIi-wm 'SUWET 'EN lrn'tii":"
TRIBAL COUNCIL, TIIE TAKU RIVER TLINGIIS and 1' ' ' " -'
THE SHuswAP tninel coUNcIL on behslf of twetve ltAR 2 -? El
Indians Bund$ namel3r KAMLOOPS, SPALLUMCHEEN, FOrf !t? r- --SHUSWAP, CANnil LAKE, PAVIUON, DEADMANTS CREEK, u;iulrl ur , -

UTrLE sHUswAp, NoBrH rHoMpsoIJ qgllpllrE, F.Eii:::,CANOE CREEK, SODA CREEK, and AD^d,MS LAKE r'--"
INTEd,VENORS
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Before: Thc Honourablc I!1r. Justiee Scaton
The Honourable Mr. Justiee CrBig
The Honour*blc IYIr. Justice Lambert
The Honotruble Mr. Justice Muedonald
The Honourrble Mr. Justice Maefarlane

Couruel for MaeMillun Bloedel Limited:

Counsel for Attorney General of
British Columbia;

Counsel for Michael Mullin et al.;

Counsel for lllces Martin et aL:

D"W. Shuw, Esq", Q,C.
P.G. Yoith, Esq.

D.M.M. Goldie, Esg., Q.C,
P.G" Plant, Esq.

B.J. Gathereole, Fsq.
K. Boberts, EEq.

P.S. Rosenberg, Esq.
D.M. Bosenberg, Fsq.
E.J. Woodwsrd, Esg.

Counsel for the Union of B"C.
Indian Chiefs et aL: A. Pape, Esq"

S" Rush, Esq.
Ms. L. Mandell
P. Grant, Esq"

Heard: February 25 & 261 19Ss

Yuneouver, British Columbia
Mareh 2T ,198$

I have had the advantage of reading the reusons for judgraent of Mr. Justiee

Seutoq with whieh I cm in substantial agreemenL He hes described the two

aetions, and the history giving rise to tlre legal issues. t will u? not to be

repetitive.
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Tlre Ju€menl from rhich the Appesis are Tuxen

Mr. Justiee Gibbs decided that logging shoutd nor be prcvenjed by ttre issucncc of

an interlocutory injunetion in favour of the Indian bands. In his view thc scales

were tipped in favour of MacMillun Bloedel Limited beeuuse he thought, En s

mutter of [aw, that aboriginal rights had been extinguished in British Columbia, or

that, us a met[cr of faet, the Indian bands had not est8blishcd that aboriginal righls

to Mcares Island had been acquired and hud survived. t{hen eonsidering thc

bulance of eonvenienee, hc found that the sculcs werc tipped in fuvour of

MacMillan Bloedel beeause of'the potentially disastror.rs effeet upon thst eornpany,

und upon the Provinee, if an inl.erlocutory injunction wcre to be grunted to the

Indiun bands. He ulsc hcld that the lndians had oslept on the rightsn they now

tl-eecrL

IIe isstred an infunction in favour of Maclllillun gloed,J to reuain unlawful

interference, intimidation and obstnretion by the protestors.

Abtrigrnal Rigtrts - lUl Issre f* Trial

I agree with Mr. Justiee Seaton that the question of thc existence and of the extent

of cboriginul righs is one thal, should not be deeided until a full uial of the issue

has taken place.. It may be appropriatc in some edries, where an interlocutoty

injunction is soughl,, to deeide, or et least assess the stren$h of the opposing

views, on l.he ultimate issue in the eds€. But this is not one of those cuses. ?tre

issue here is fur too difficult and eomplex. The Supreme Court-of Canadg w_us

\
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dividerj equally upon this issue in Calder. v. Attornev Generul of British CoiumQia,

tts?3] s.c.R. 313, 34 D,L.B.

generally on the subjeet lcaves

(3 d) 14 5, [ 19 ? 3 ] { W, w. B. I. The jurisprudence

the question open for decision. In rny opinion, it

orght not to bo foraelosed on a prieliminary apptication of this nature. Suffice it to

say that whcthcr thc Indlans have aboriginal rights, and if sq what ic the extent of

thosc rights, are serious guestions to bc deeided after a triul

Considerations Affeetirg the Grunting of an Iniunction

The question before us is whcther logging on Meares Island should go alread in the

mec,ntime. To obl,ain an interlocutory injunction in British Columbia upplicants

must estsblish thst they have a fair question to raise as to a rigit. Ttris hus

sometimes becn described as a primu freie ease, an *rguuble case, or a probtbic

cdse. In Ameriean Cvunamid Co. v. Ethieorr Ltd., [19?51 A.C. 396 (H.L.) it wus

deseribed *r** * * *[ion to showing that there is a

serious question to be tried with respect to a rigtrt, the Eppuesnts must show u,

breueh actually or reusonably apprehended -of thut right, and *eh reasonable

probability of suceess us would warrant the csse proceeding to tridl The

appUeants must then show that thcy wil,I suffer irrcparable harm if the injunetion is

not grunte4 or ut leastr that the bu,lanee of eonvenience lics in favour of grunting

the injunction.

L\

fite Jurisdiction to grunt an interlocutory injunetion is found in s.36 of

Ebuitv Aet, B.S.B.C. l9?9, c.224. It may be granted where trit uppears

to be just or eonvenient thEt the order should be made"

the Luw End

to the court

G
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Mr. Justice Seaton has said that both thc Indian bands and lriaeMillan Bloedel have

establlshed that they have a fair question to raise as to the existenee of a right. I

Bglee with him. The right which the Indiun bands clairn i.s.-to aboriginal titlc to

Mecfes Island, including thc standing timber. If they haye such u rig'ht then the

plens of MaeMillan Bloedel to remove the timber eorstitute r reasonably

epprehended blerah ol the right whlch is asserted. The question whietr eoncerncd

Mr. Jrrstice Gibbs was whether the ease presented by the Indian bands wEs strong

enough to jrrstify the $snting of an interloeutory injunction. I think, in the contsxt

of ttris euse, that if there is enough merit in the curie presented by the Indian bands

to wamant the eusc proceedirig to triat no further eonsideration need or should be

given to the probability of sueeess. Using the C*der ease ds a stendard the lesst

that ean bc said is thgt there is an even chanee of srrceess at trial

If that view of 
_the matter bc eorreet then it cannot be stid that the scalcs arc

tipped in favour of MucMillan Bloedel beeuuse of the weakness of the cssc

presented by the Indian ban&.

Consihtiils Affeetiry the Bslance of Convenienee

The bulance of eonvenience end the quetion of irepareble harm must bc

eonsidered together in this ease.

?he focus of the application before Mr. JusUce Gibbs, and before us, was not on

Meares Island, stundirg Elone. If it hed been, there would have been less diffieulty.

The eeonomic impaet of an order tfiat there be no.logging en Meares Island until

-')

)
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the trisl of this setion wouid be minimai if Meures Island were eonsidered alone.

MacMillan Bloedet would only log two pereent of the timbcr on Meares Island in the

next yerr. The number of jobs involved, and the economic eonscquene€s of nol

logging thtt timbar, would not bg signifieant. If logging eould not take place on

lrtcrres Island for a year or two, of even Eevecal ye*s, lhe ceonomie eonsequenccs

would not be serious. MueMillun Blocdcl c*n keep its men employcd without

logging Meures Island. On the other hand the cluims being udvanced by the Indian

bands involve their allcged rights to the lcnd and to thc sl,snding timber. If the

trees xrere removad before thut issue wus del.ermined they s8y that their victory

would be un empty one.

Counscl' ryposing the issuance of En interlocutory injunction to the Indien bands

submitted that such an'order would have fur-reachirg eonsequenee$ Cannscl for

the Pro_vince srbmitted that the gr$ting of such an order would result in confr.rsion

und unecrtainty beeur.rse it would bb understood that the Court wus ealling into

question the crown's title to and m{ndgcment of public lands.

Cbunsel for MacMi[sn Bloedel echoed the eorcern of Mr. Justice Gibbs that the

granting of an interloeutory injunction to prevent logging on Meares Island mighr

provide a legal ptatforrn from whieh would spring other injunetion ordes in other

areusr resulting finully in disustrous economie losses to em[rloyeeq ernployer: and

to the Province generully.

I think those eoneerrui errn be laid to rest.

I
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Provirrcisl Coneern about Soverergnty Over Resourees

I wilt de*I first udth th€ eoncern of the Provinee that its eontrol over Crown land,s

and timber may bc Jeopardized by the granting of such an interirn order. It should

be noted tlut a temporury restruining order does not signal vietory or defeat to

either side. Whether aboriginal rights existn or if they do how far they exten4 will

not bc deeided rrntil the judieial proccss is exhsustcd. Even then, if th€ Indian

bands arc successful in establishing:sornc rights Lhc rcmedies may be varied. Many

of those remedies would not involve a loss of sovereignty. In a prrblication put

kfore u$ it was indicated thal. the settlement of Indiun elaims "eould include a

variety of terms srch ss proteetion of hunting, fishirg end uapping, land title,

money, as well us other rigtrts and benefits". But the grunting of un interlocutory

-injunetion in this eurc eurnot in dny wd,y signul the eonsequenees which will fl.ow

generully from final judicial pronouncemenu on claims bcsed upon alleged

abmigincl rigfrts.

The faet that thera is an issuc between the Indians afid the Province based upon

uborigincl eluims should not eome 8s a surprise to Enyone. Those claims have been

advaneed by thc Indians for muny yeErs. They were udvanced in 9S!gI, and half

the Court thought that they had some substanee- The Constitqtion Act, -1982

reeognized and affirmed rthe existing aboriginal end treaty nghts of the aboriginal

peoples of Cenadat. The federal government has agreed to negotiate some elaim*

Other elaims ure being advuneed. Another action has been stsrted by other Indian

bsnds eoneernirry l&nds in the northhestern p{rt-of the province. It is significant

that no injunction hus becn sought in that eetion. I think it fair to say that, in the
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end the public antieiputes thul, the elaims will be resolved by negotiation and by

settlement. This judieial proceeding is b,:t a smull part of the whole of a process

whieh will ultimately find its soluticn in a rcasonabie exchunge betwecn govern-

m8nts and tha Indiun nslions" -Viewed in that eontext, I Oo not think that the

Sxanting of an interloeutory injunetion confined to Meares Island ean be reasonably

said to lead to eonfusion urd uncertainty in the minds of the public.

cqrcern ubqrt Ertended Economie Impret of an hjtmetion

The eoneern expressed by 'MaeMithn Bloedel wus that the grurting of this

injunetion might lead to the granting of other injunctions in other sres$ and

thereby shut down a substantial part of the forest industry. We were urged by

eounsol foc the Indian bands to hold that was not u proper consideration. I think
tfiat srch practieal mstte6 cannot be overlooked. I um not concerned, however,

tlut other injunetions respeering other &re8s will be grsgted oR a rcflex basis

becuuse ur injunetion is grEnted with respeet to Meares Island. Mr. Lewson, one

of the mofe aetive of the protestots, is repocted to have suid trif we are allowed to

stoP them here, their rigtrt to log 300 other eontested ereas in British Columbic cun

be ehallenged. In mukirg that bold statemenl he fails to understsnd the judicial,

Pcoeess' An applicution for an injunetion may be mede anywheren but that is not to.
say tlrat it will be grunted. Eseh applieation will, depend upon its own individual

eireumstanees, and the factors to be taken into uceount in weighirg the balanee of
convenienee will vary from area to area. The eumulative effeet of granting

epglications will not be orerlooked. of cotrrse, the bulanee of eonycnience on any

subseguent applieation wotdd have to E weigtred in the ligtrt of the cumulative

,l
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effeet upon the industry and the eeonomy. Furthermore, if an injunction is granted

hcre it is beeause there are special cireumstanees in this euse, which are unlikdy

to give risc to other injunetions, especially a rush of them. .The bonu fides of any

partieular applieation will wcigh leuvily in the balance.

Stepc by the Indisns in Prr':nrit of their Bigfitr

The Chumbers judge held that thc Indian bands had slept on their rights, waiting

until the eve of the eommencement of logging to tuke a position. But I do not

understand thut Lo be the situation" It is true that the Indiun bends did not

commenee their eourt action until MucMillan Bloedel pressed the issue of togging.

But the Indiun bands were enguged from I98l to 1983 in discttssions, reseureh urd

studies in eonjunetion with the Meares Island Planning Teum. At stl times during

th6e discrrssions they took the pcition that the land ought not to be logged.

MueMittaa Bfoedel und other loggirg companies wcre member: of the Broup, and so

were tlre Internstional l{oodworkers of Amcricu, Loeal 1-85. MacMillan Bloedel

withdrew from the discussions before they were comgleted. I{ithout prodneing an

exact list of the peopte and groups involved in the discrrssions sr"rffice it to say that

they were representative of the area and of thc intcrests to h protected in the

$ea. They ineluded represcntatives of the Indian bands and thc Tribul Councilsr.

the Village of Tofino, the Regionul District, the Ministry of Focests, the Ministry

of'Tourism, the Provineial Paf;l<s Bru,neh, and the Wutcr Management Brunch. The

Beritsg€ Cbrsewation Branclr, friends of the krdiun the Tofino Maricuiture

Eevelopment Group, the B.C. Fish and $tildlife Brunch, the Marine Sourees Brrneh

and the Sieru Club-of Western Canada were ulso involved. Tlre planning team
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stdrted out to eonsider three options The first proposed the prcservation of

Meares Island from logging. The seeond proposed eontrolled logging over half the

island and e deferment of thc lemainder. The third proposed controlled logging

over half the island with prescrval.ion of the remainder from logging. Aftcr three

yeEr:l the plannirry team ryas unable to arrive at B deeision. The material indieates

that the Village of Tofino has zupported the pcition of thc Indians, *nd understands

thut Meares tsland muy be a spccial plaec which ought to be preserved und which

might be a usefrtr udiunet to the development of tourism.

Huvirg eonsidered that material, I do not think thdt it een be fairly said that the

Indian bands have'slept on their rights. They have made their ri$rts known, they

have purtieiputed in discussions whieh rnight have led to E resolution of their

problem and they hsve left legul action'as a fin+l resort. Their conduct ulso mrrst

be viewed in the Ugfrt of thc reeognized dsirability to work out tlris problern-

withotrt going to court, endn ideally, bV negotiation.

Tempaargr PreseryaUo of TtmM on Ueara bland

I tr,rn then to foer^rs on Meures Island. It is the temporary usc of that tcnd end thut

Umber whieh is in issue on this apptieation" If an interlocutory injunction to.

restruin togging is grunted'it will lcst until the trial is eoncludcd, urd may be

extended until the question is finally determined on appeuL Ttrrrt may take a

number of yeurs. I do not think the length of time is of g?est impetanee to

MaeMillan Bloedel It matters not, in ttre context of its total business ogeruUons,

whether the- Umber is eut no$, or a few yeant from now. The Indian band,s,
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however, are taying elaim to the t,uia wittr the growing timber on it, and they say

thrt the land should be preserved in its virgin state until their ctaims have been

,decided by the Courts. I think this island must be viewed Es.j sF€riul place so far

rs the Indteru ste concerned. The slncertty and legittmaey of tfr.i, desire to retain

it in its virgin state, pending the resolution of the legal guestions raised in this

rction, are borne olt by the srpport they have reecived from the Village of Tofino

which Looks out qr the island. It is no ordinary logging site. It is en istand with

special values, rising above commereialism. In a sense it is like a park. It eontairu

trees of great size and antiquity. It dtsclose the history and culture of the Indian

Nations. It eontains evidenee'of use by the Indians over many yc8rs, and before the

eolonists arrived. Some of that evidence has been docurnented in I report done for

MacMillan. Bloedel by Areus Assoeiates. Some of it is yet to be documenterl Unl.il

rl1 l,he evidence necded for trial is documented there is a need fsr a presr:rvation

order.

In saying that this is no ordinery logging site, I have not overlooked the fact that

loggiry lrss been caried out on the island. It cornmenced in the early part of the

eentury. The krdians themselves have rcmoved some treegl But that does not

mean to say thut the area in question'ought to be ncleereut' before the judgment,

certainly not if logging can be eonveniently postponed. Even.MacMillan Bloedel

does not say thaL it must log now or suffcr irreperable damu,ges. Mr. Jrrstice Gibbs

agreed that no Erch damage werld oceur if ur iniunction were grurted to the

lndians.

\
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An in:.erlocutory injunction will not rrsually be granted if damages would be an

adequute remedy. MaeMillan Bloedei $bmits that if the Indian bands huve any

eiuim to dboriginal rights which involve the timber that thcy can be eompensuted-

adeguately by payment sf money. It must be remembcred that the claim by the

T:ibul Council to which they belong to aboriginal rights extends beyond Meares

Island and eneompcsses I trirge purt of Vancouver lSand. But we are onty

eoneerned here with Meares Isldn{ end particularly with two percent of it ttrat

MacMillan Bloedel plsns to log in the next yeur. It is with respeet l,o that small

part thet they elaim an injunction, on u temporary busis, to prevent logging. If an

injunction were being sougtrt with respeet to the whole rrea the eeonomie

consequenees of grantirg tn injunction would probubty welgh heavily uguinst

muking the order. But Srlrrll, isolute4 spceiul sites may be dealt wiih differently

thun most of the terrain. I have suid that eboriginal elaims may be resolved in a

numbcr.of ways - by granting title, by permitting rrse und occupation of vurious

typ6l by reeognizing hunting and fishing priorities, or by money damuges.

Probably there iue B vuriety of other ways of settling such claims. But it is not

unusual to deEl in the preservation of land. So damages Ere not neeessEtily an -

uppro,priate remedy in reryet to all aborig,inal el,rims. There is still room for an

order to preserve ussels in a ease Uke this.

Conelrrqisn

fie bslsnee of conveniencc in this, euse is not in favorrr of immediate logg,ing.

Justiee and eonvenienee are the twin standurds to be applied in deeiding if an

injunetion is to ue F&nted. It is eonvenient if logging is postponed for r ycsr or
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even B few year:s on Mcares Island. Justiee to the Indian band.s in

circumstances meErut giving B decision on the merits of their

destroying thc forest involvcd in thut elaim.

\

these unusual

claim bef orc

,1
lt
I

ll

I wqdd grunt the interlocutory injunetion to the Indian bands in the tcrms ryeeified

by Mr. Justice SeatsrL

I?rc hiunction to Bestrain the hotest*:r

As thc Utigation now stands there are eompeting righu to the Cmber on Meares

Islund. The rights of the Indians ire proteeted by the ortler preventing togging.

The rights of MaeMillan Blocdel to th{t timbcr are entitled to be preserved and

proteeted and MacMillan Bloedel must be $le to enter thc island and uk€

uppropriate stePs [o presetve'the timbec from damage. Ttrey Ere ,rt<o entitled to

have the land preservcd in the state it was before the pcoteslom crme on thE-

scene- Mr. Jnstice Gibbs glunl,ed an injunction to Ldgsltillrn Bloedel to proteet

those right& That injrrnetion was jrstified and eontinues to be justified. The

protestors agairst whom it wqs gtrunted have appeqled. There is no merit in their

Eppeal. There is no place in this eontroversy for violence, intimidation, or

obstnretion Those acts do not u.sist the Indian bunds They jeopardz_e their right

to be heard in the eourts, for the courts will not give audience to those who tgkc

the'Iar into their own'hands and show contempt for t}te dernocratic proces-c.

I wodd eontinue thut injunction, with the modificetions required to suit the new

eireumstanees presented by this judgmenL
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sppcat of the Indian bands, und I would disrniss thc

would make lhe orders Pruposed by Mr. Justice

In the result, I

appeal of the

Seg ton.

would allow thc

pro testors, and

/'.
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