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PART 1

STATETLIEMT OF FACTS

1. The Attorney General of gritish Columbia accepts

the facts as stated by the Appellant wit} the additj-on that.
the offence was alleged and proved as occurring at Canoe

Pass. It is common ground the offence was committed in the

Fraser Rj.ver estuary, which is tidal water.

)
3a

A.B. p.1; Tr. p. 56-57; Tr. p. 25

App. Fac. p.I I.4I

Notj.ce of Constitutional Question hras served on the.

Attorney General of British Columbia on 5 October 1984 in
relation to the proceedings in Provincial Court.. Not.ice of

Constitutional Questi,on was served in relation to these

proceedings on 11 August 1986. The Attorney General" of

British Columbia appears as intervenor pursuant to the

Constitutional Question Act, R.S.B.C. L979, c.53, s.8

A.B. p. 3

l

B
w
@

@

re
i

I

F
I

F
I

ffi
I

F
I

F
I

I

*



I
)3
3

4
5

6

7

8

9

l0
II
t2
t3
l4
t5
t6
l7
t8
r9

20

2r
')')
AL

-23

2q
?q
-J

26
27

28
29

30

3l
32

33

34

3s
36
37

38

39

40

4t
42

43
4
45
46
47

1. Did the coming

Constitution Act, 1982,
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PART 2

ISSUE ON APPEAL

i.nto effect of s.35 of the

rest,rict Parliament' s authority to

regulate fishing by the Appellant, drl Indian?
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PART 3

ARGUMEMT
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It is the position of the Attorney General of British
Columbia that the coming into ef,fect of s.35 of the

Constitution Act, 1982, in no way restricted or limited
Parliament's authority to regulate fishing by the Appel1ant,

an Indian, and that this case is aceordingly governed by the

decision of the supreme court of canada in p.. v. Derrj.,cksan

(L976 ) Zf D.L.R. (3d) 159r 6 w.w.R. 480. Derricksan was

decided by'the supreme court of canada three years after its
split decision in Calder v. AGBC [fgZ:] s.c.R. 313.

,)
bo The issue for determination in this case, Iike
Derricksan, supra, and R. v. Krqg?r and Mariue1, 3!E, is not

the existence or extinguistrment of'aboriginal rights, but the

extent to which such rights, if they exist, may be subject to
regulat j.on.

Derricksan, !S.8., p. 160

R. v. KruEer and Manuel; II978] 1 S.C.R. lO4, 75
4 W.uI. R. , 300

1.
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t4
15 r.eserve. In tidal waters, the Crown lacked the power to
l6
11 create a several fishery appurtenant to a reserve. English
l8
19 law as introduced into British Columbia as of 19 November
20

21 1858 recognized no private right of incorporea] fishery in
1)

23 tioal waters. The grant of such a fishery was beyond the -
24

25 prerogative po\.rers of the Crown. The right asserted by the
26
27 Appellant to be an "essential incident" appurtenant to !'the
ZE

29 reserve" is therefore unknown to the comrnon law. ft could
30

3l only have been created with express statutory authori+,)r. No
32

33 authority for such a grant, nor any such grant exis+-s.
34

35

The

concede that

as alleqed,

inc iclellc " of

Attorney General of Britj-sh Columbia does nct

the Appellant enjoys an aboriginal right to fish
nor that any such right is "an essential

any "interest in the Reserve. "

A"F. p.10, 1I. 27-33

The alleged right can have no relationship to a
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Law and Eguity Act,, RS BC 19 7 9 c . 224 s . 2

AGBC v. AG Canada ( nai lwa Be lt. Ref erence ) [ f g 14 j

LaForest Natural P.esources and Public Property
under the
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PART 3

ARGUMEMT

It is the position of the Attorney General of British
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Columbia that the coming into effect of s.35 of the

Constitution Act, 1982, in no hray restricted or limited

Parliament's authority to regulat.e fishing by the Appellant,

an Indian, and that this case is accordingly governed by the

decision of the Supreme Court of Canada in P.. v. Derricksan

(L976) 7f D.L.R. (3d) 159; 5 w.w.R. 480. Derricksan was

decided by'the Supreme Court of Canada three years after its

split decision in Calder v: AcBc [1973] s.c.R. 3I3. ,

2. The issue for determination in this case, Iike

Derricksan, supra, and R. v. Kruger and Manuel, g!3, is not

the existence or extinguishment of'aboriginal rights, but the

extent to which such rights, Lf they exist, hay be subject. to

regulation.

Derricksan, supra, p. 160

R. v. Kruqer and Manuel; [f978] I S.C.R. lO4, 75
4 W.W. R. , 3OO
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15 r.eserve. In tidal waters, the Crown lacked the Power to
t6
l7 create a several fishery aPPurtenant to a reserve. English
t8
19 law as introduced into British Columbia as of 19 November
20

2l 1858 recognized no private right of incorporeal fishery in

?3 tidal waters. The grant of such a fishery was beyond the -
24
25 prerogative powers of the Crown. The right asserted by the
26
27 Appellant tO be an "essential incident" appurtenant to "the
28

29 reserve" is therefOre unknown to the contrnon law. It could
30

3l only have been created with express statutory authori+-y. No
32

33 authority for such a grant, nor any such grant exists.
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Law and Eguity Act,, RSBC 1979 c.221 s.2

AGBC v. AG Canada ( nai lwa Belt Reference) [f914]

The

concede that

as allesed,

inciclent'o of

Attorney General of British Columbia does nct

the Appellant enjoys an aborigj-naI right to fish

nor that any such right is "an essential

any "interest in the Reserve. "

A.F" p.10, II. 27-33

The alleged right can have no relationship to a
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Even if such an interest had been legislativelyI
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created as appurtenant to the Musqueam reserve, the fishery

so created would be neither an aboriginal nor a treaty right

and it would not therefore be "recognized and affirmed" or

otherwise affected by s.35 of the Constitution Actr 1982. It

would be a merely statutory right subject to federal

regulatory jurisdiction under section 91(12) of the

Constitution Act, 1857 (Sea Coast and Inland Pisheries)

Apart altogether from its alleged appurtenance to a6.

Reserve, the existence or non-existence from time immemorial

of a fishery by the Dlusqueam in the tid;l waters of the

Fraser River is irreLevant. Assuming such a fishery exists

as a matter of aboriginal right, it is nevertheless subject

to regulatj.on under the Derricksan case, sup.ra, which heLd

that, assuming an aboriginal right to fisheries could be

establishedr a'n1r such right was subject to the federal

f isheri es Act and regulations thereund er .

7. An alleged aboriginal title or right, whether in

respect of hunting, fishing or the title itself is subject to
.ry*.#

competent regulatory legislation

R.,v. Krugter and Manuel,- supra
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R" vo Derricksan' supra

Hamlet of Baker Lake v. Min. of Indian Affairs and
I 980 r F.C. 519, 566, 568,

8. This is. so whether the right is asserted as

aboriginal or is based on an I'Indian treaty".

R. v. George Irgee ] s.C.R. 267 , 55 D.L. R. (2d) 385

R. v. Sikyea [1964] 'S . C. R. 642 , 50 D . L. R.
w.w.R.3o6

R. v. Krugrer and Manuel, srpra

o Section 35 of the Constitution Act, 1982, was not

intended to and did not revive interests which had been"

extingruished or subject to regularory jurisdiction.

R. v. Steinhauer (rgB5) og A.R.. 391 , 15 C"R.R. L75
(0"E-.-r

AG Ont. v. Bear I s land Foundat,iorr, (re84) 1s

(f 985 - 2d ed)Hogg,
p.565

Const.itut,ionaL Law of Canada,

I

II

2

3
4

&+

5

6

7

8

9

IO

il
t2
t3
l1
r5

I6
t1
l8
I9

20
'tl
-A

11
b&

??&J

2+
1<
bJ

26

27

28

29

30

3l
32
.tt
JJ

34

35

36

37
38

39

40
4t
42

43

4
45

46
47

!
I
!
@

I
I
T

I
T

3

I
t
I
;

t

:*'s'ffi.rjr#*,-'--'a.#i 'i**--4.-ir:Es , .13... /i-o.*iriir: ;,'+-:-. .z.-.*- -------r.---*^ _

'.a

I



-:

I

2

3

4

5

6

7

8

9

r0
II
t2
t3
l4
I5
I6
l7
I8
t9

-i:t-

10 " The word existing in s.35 did not freeze the

capacity of legislatures to enact competent legislation

regulating the hunting, fishing and other activities of

aboriginal peoples as of 1982.

11.
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25 placed on those activities can be justified as a "necessary -

26
27 and reasonable conservation measure".
28
29

activit,ies remain subject to federal legislative
jurisdi.ction, but only to the extent that any restrictjon
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33 L2.
34

35 legislative power to regulate Indian fishing is argued to
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R. v. Eninew (1984), 10 D.L. R. (4tn) rSZ , L2 CCC

R. v. Hare an!_!S$$gg (may g , 1985 ) r+ w. c . B .ffi
Hogg, supra, p.565

-The Appellant appears to concede that his fishing

A.F. p.18 11 . 2I-35

This limitation on the exercise of federal



I

2

3

4

5

6

7

8

9

r0
lr
t2
r3

l4
l5
t6
t7
IE

l9
2A

2l
17
4b

23

2a
?qb4

26

27

28
29

30

3r
32

33

34

35

36

37

38

39

40
4t
42

43
&
45
46

47

-8-

result from the coming into effect of s.35 of the

Constitution Act, 1982. Such a J.imitation is entirely

inconsistent with the conclusion of the SuPreme Court of

Canada in Kruger, ELE3, EIt P. 111-112:

However abundant the right of Indians to hunt and
to fish, there can be no doubt that such right j.s
subject to regulation and curtailment by the
appropriate legislative authority.

13" The ri.ghts referred to in this passage were those

s.35 of the Constitution Act, L982 cameexist.ing when

into effeet "

14 "

section they hrere, and remain, "subject to regulation and

curtailment by the appropriate legislative authority. " 
/

Though "recognLzeC and affirmeC" by that

The subsequent passage on p. LL2 of the Supreme
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Court of Canada's @. judgment, suggests a possible

Iimitation on provincial authority to regulate Indj.an hunting

based on divis j,on of pohrers considerations. A Province

might, in exercising its jurisdiction over wildlife

conservation, make a law with a "special impact" on Indians.

Such a law mighL then not be one of "general application"

applicable to Ind,ians of its ol^,n force. This was the effee'-

of the application of the l.Iildlife Act to Indi'ans contended

for in R. v. Dick, (1986 ) 23 D.L. R. (atfr) g:. In that case
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the Supreme Court of Canada was prepared toI
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wildlife Aet provision considereC in Klggsr

impact" on Indians, i.e. that it did "impair [ttreir]

Indianness ".

as:-"*" the sarne

had a " special

While it is assumed that the Wildlife Act impairs
the status or capacity of eppffi:El-lFfas not
been established that the legislative policy of the
Wild1ife Act singles out Indians for special
treatment or discriminates agaj-nst them in any
way -

Dick, supra, F.59

The Court in Dick concluded that even if ( as wastq
-J 

a

assumed) the provj-ncia1 J.aw had the effect of regulating the

Appel16.nt "gua-Indian" it was nevertheless constitutionally

operable by referential incorpora*-ion under s.88 of the

Indian Act, that is, that it took its force frorn federal

1 egis Iation.

r6. It folIows, a fortj.ori that federal legislation

which regulates Indian hunting and fishing (as does the

regulation here in issue) is constitutionally va1id. In

other words, lndian hunting and fishing rights pri-or to

s.35 of the C-onstitution Aet, 1982, coming into e'ffec',, were

E
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not unrestricted but rrere subject to whatever "regulation or

eurtailrnent" the federal Parliament deemed appropriate to

impose.

L7" Nothing in section 3 5 can be taken to limit"

federal legislative jurisdiction in this regard. The

limitation on that jurisdiction contended for by the

Appellant - that it can be used to impose only those

@
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Im
il

ffi
ffi
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restrictions on Indian fishing which are "necessary

reasonable conservation measures " is nowhere found,

s.35 nor can it be implied from s.35" ft is clearly

and

in

to mitj.gate the rigour of the Appellant's submission,

j.s effectively that s.35 places aborigJ-nal and treaty

as at April 17, 1982, beyond the pohrer of Parliament

provincial legislature to "regulate or curtai1".

aivante(C,

wnich

ri ght,s

ora

19. The Appellant's argument amounts to an attempt to
give constitutional force under s.35 to the minority opinion

of Dickson J. (as he then was) in R. v. Jack, [1980] I

S.C.R. 294 at' 3I3 to the effect that Indian fishing could

only be regulated so as to "give effect to an order of

priorities of this.nature: (i) conservation; (ii) lndian

fishing; (iii) non-Indian commercial fishingi or (iv)

non-Indian sports fishing; the burden of conservation
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measures should not fall primarily upon the Indian fishery."

10
LJ o The limitation on Parliament's legislative power

inherent in this ordering of priorities 'rras not advanced in

the Jack case as inherent in any aboriginal right to fish,

but rather as reflecting pre-confederation colonial policy

whj.ch had been given constitutionaL foree by virtue of

Article 13 of the Terms of Union. The proposition that this

colonial policy had such constitutional force was expressly

rejected by all members of the Court except Dickson, J. How

s.35 of the Constitution Act, 1982, can have given

constitutional force to a policy which the Supreme Court 
",

Canada has said in Jack., supra, ha6 no such force, the

Appellant has en'\-ireLy failed to demons',rate. There is

simply no constj.tutional basis for suctr a limitation on the

"regulati,on or curtailment" of aboriginal and treaty rights

by the "appropriate legislative authority. "

2A. While the Appellant argues that since s.35 is not

subject to s.1 or s.33 of the Charter, it imposes limitations

on legislative jurisdiction to "regulate or curtail" the

exercise of aboriginai or treaty rights in a manner which

entrenches those rights more securely than rights guaranteed
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by the Chartef,r it is

e oRst itution Act,, 1982

-12-

submitted the situation of s . 3 5 in the

, leads to precisely the opposite

It

conc Iu s ion .

A.F. p. L7, para. 28

2L. Section 35 is not part of ttre Charter at a1l.

forms Part II of the Constitution Act, 1982; the Charter

i

F[
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forms Part I. Sectj.ons l and 33 are in Part I, the Charter,

and have no application to Part II.

Constitution Act, 1982, ss.1, 33, 34, 35

22. The Charter articulates specific individual and

group rights and entrenches them, that is, protects those

rights f,rom legislative or execut.ive infringement. The

rigour of that protection is mitigated by s.1 and s.33.

23. The rights so protected are articulated in positive

terms "eveqg citizen has the right", "everyone has the

right", "any person charged has the right" and with relative

specificity. The intended affeet of the Charter is to

Protectthoserightsspecifica11yarticuIatedfrom
governmen'.al infrj.ngements, subject to s.1 and s,.33.

Bhindi et aI v" B"C. Pro
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24,, Section 35 by contrast does not articulate or

specify rights in positive terms but merely recognizes and

affirms unspecified rights. That this recognition and

affirmation is not found in the Ctrarter, and is unqualified

by ss. 1 and 33 of the Charter, indicates it was unintended

as a restriction on the power of provincial legislatures or

Parliament. The identification and definition of aboriginal

rights and the question of what constitutional force they may

be given is the subject of the constitutional review process

mandated by s.37 of the Constitution Act 1982

25 It is inconceivable that the mere affirmation and-

recognition of unidentified and undefined aboriginal and

treaty rights which had hitherto been subject to legislatj.ve

regulation or curtailment (subject only to the d,ivision of

legislative povrers under ss.91 and 92 of the Constitution

Lct, 1867 ) should place those rights in a position .where they

are effectively immune from any legislative modifica*-ion, r1o

matter how "demonstrably justifiable" that infringement might

be.

Bhindi, suPra, P. 154
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26. Even in a ci"rcumstance where Parliament. or a

legislature was prepared to declare itself as intending to

override those rights under s.33, this would be impossible

under the Apperlant's interpretation of s.35. Further, that
interpretation would, fot exampJ.e, require a constitutional
amendment to alter treaty rights, even if the fndians

involved, cons ented .

27 Section 35 "recognizes and affirms". It does no

more. rt does not entrench and secure aborigj.nal and treaty
rights against legisrative regulat.ion or eurtairment. Thai

interpretationi placed on s.35 by the Appellan+-, i-s both

implausible and unworkable.
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28. The Attorney General

order ,Cismiss ing the appeal.

All of which is repsectfully submitt,eC

3-..--la

Edwards, Q. C.

Counsel for the Intervenor
Attorney General of Brj-tish Columbia

ffi
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PAP.T I - STATEI.IETJT OF FACTS

l" Further to the faets staEed by

P.espondenE refers to the fcllovring adciiEional

2. During 1983 and 1984, the Appellant,
Irtusguean Ind ian Peserve buE res ided in
Colurnbia.

Itre Appel]aot, the
f acts.

did not live on t.he

Tsawwass€o r . tiri t is tr

T.S. p. 43 11. 1-11

3. On May 25, 1984, aE 2z4O p.rr. , Fishery Of f icers ob,-
served t.he Appellant f ishing in Ehe waters of Ehe Fraser River,
treing canadian f isheries waters, in t,he upper end of canoe
Passage, at or near the MunicipaliEy cf Eichmond in the Province
of Briti-eh Co1umbia. The Appellant was operating a 34' aluminun
gillnet f ishing vessel ca1le<l the "sherry Lee". There vias ,a

dri f t neE extended f rorn the stern of t,he vessel inEo !he water.
That net measured 44 fathon's in length.

T.S. pp. 56-59

4. At, thi.s t.inre, Chinook salnon nigraE.ing up ri';er vicul<i
have been the only salnon speeies present in these waters.

T.S. p. 62 11. 29-31

5. These hrat,ers t,hat the r.ppellant was fishing are at
least- 15 kilonretres f rom the lliusgueam f ndian reserve. The
reserve and these waters are separa t,ed by the' propert ies of t,he
Vancouver International Airport, and the Municipality of Richrnond.

See: Exhibit 14 (l,tap)

lr
F
F
rIt

I

IE

@

@

E
E
t
F
F
F
F

I

F
&
&
&



.-.;
a

I

2

These waters h,ere open to fishing only for the purposes
)
; of the Indian food fishery between the hours of 12:00 noon on ltlay
J.

1 25, 1984 and 12:00 noon on May 26, 1984.

T.S. p. 56, 11. 33-35; p. 62 11. I0-25.
A.B. p. 4 (Exhibit 3)

The Appellant was f ishing under t,he author:i t,y of Etre

I 1984-19S5 Indian Food Fishing Licence issued Lo t.he Musqueam
2

3 Indian Band which provided, jlg alia, that a 25 fathom length
{ drift net, was to be used in such fishing.
5
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Z Fishery (General) Fegulations and the policy cf the DeparEmenE of
.3 -Fisheries and oceans (hereinafEer referred to as D. F.O. ) ; the

; D.F.o. regulates an Indian food fishery in Ehe Fraser River.
.b

i
8

T. S. p. 120

The objective of D.F.O.'s management, in Ehis regard h.ts
"9
0o
1 Jo

,.L

2 been to provide a sufficient,ly long open fishing period to a11ow
:1',', Indian f is_hermen to catch f ish t.o rneet their individual f anily'si4
I 5 reasonable focd f ish needs.

A.B. p. 4 (Exhibit 3)

Pursuant to the provisions of the British Colurnbia

T.S. p. 120 11" 22-26

j6
)-?

r8
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D.F.o.s management of the Indian food fishery has

evolved over time with recognition of traditibnal fishing

Eechnigues. Such n:anagenent includes specification of gear type'

time.s for fishing and catch siLes. A number oE factors affect

the management of the Indian food fishery:

(i) stocks vary at different, locationsI along the

" Fraser River (e.g. further up river fewer fish are

available for harvest whereas at t,he mouth of the

riverallfi*.hst,ocksspawnint'heriverare
available);

( i i) river morphology varies throughouE t'he course of

the river-

T.S. p. 120-121
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11. There are 92 Ind ian
,il:'=J";T"1:::.:: 

""X:ueil" F
in the aforesaic Incian fosrl E

re
rhe t
.C"

consisting of approximatelY 2A

Fraser river that ParticiPaEe
fishery.

12. The

Plusgue am , to
have not been

13. Prior to 1978, the D.

Band' s part ic iPa t ion i n th is
special permit" PursuanE

T.S" p. 120 11. 11-13; p. 135 11" 31"-39

D. F.O. have asked t'hese Indian Bands, including
indicat,e their reasonable f ood f ish neeCs ' D' F

piovided this informat,ion.
.,

T.S. p. 121 11. 34-47t p. L22 1I' 1-11;
L3-22; P. 138 11. 8-17

' ;:;;T"::::' ;::,H'T;",:I':: r
t,o t,his permit anc under the 

t
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supervision of t,he locaI fisher1l officer, a Band rnember would use
a conrnnercial fishing vessel ancl caLch the Band's enLire food fish

...supply for Ehe year.

T.S. p. 122 11. 29-47

14. since 1978, the D.F.o. has regulaEed t.he Banc's focd
f ishery on an "experimenta.L " basis subjecE to a review f rom time
to time. The Band was then permiEt,ed to use a 75 faEhom lengEh
Crif t. net at least, 1.5 days per week.

T.S. p. I23 11. -/-L7

15. In 1977, the Band,s catch was 3,g7g fish
ca tch .h'as 58 ,287 f ish.

In 1982, t.he

T,S. p. 123 1. 1. 22-24
A.B. p. 103 (Exhibit 14)

15" In 1982, the D.F.O. conducted it's first review of Ehe
Husguearn rndian Band's "experimental" f ood f ishery. D. F.o. con-
cluded that the fishery had become very efficient, when compare6
t,o the pre-experimental period. There v/as a high catch leve1 ciue
'to the use of the 75 fathom lengt.h drifE net in consEriceeci
channel areas where every sEock of fish that. spawns in Ehe Fraser
River mus t, pass.

' T.S. p. L23 11. 32-47

17. In 1982, the annual caEch per person for the !lusgueanr
Indian Band was L20 fish. Between 1978-1982, Ehe annual average
catch for the Eand h,as 19,593 fish. ?he average annual. cat,ch per
person was 40.3 fish.

T"S
A"B

tlG

o P"
i2{ 1l. 1-39
103 (uxhibie 14)
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18. In 1982r the annual cabch of t,he oEher 91 Indian Bands

participating in the Fraser Biver Intlian food fishery was 478,451

fish. The cat.ch per person was 24 f ish. Petween I97B-1982 the
annual average catch for these Bands h,as 329r335 fish. The aver-
age annual catch per person hras I 8.5 f ish.

T.S. p. L24 11. 1-39
A,B. p. 103 (gxhibit 14)

19. D.F.C. became concerne.d wit,h Ehe l.iusoucan'Banci's catch
]evels when compared with t.hose of the other Bands a lono the
Fraser River. D.F.O. ts concern bras that. thcse Bands would demani

egual access to t.he fish and thereby "disrupE the ordcriy harvest
of the resource and specifically Elre or<ier1y harvest. of Eire

resource by the naEive community in t.he F'ra.scr River and thaL
disrupt,ion could potentially cause a severe conservat,ion
probIen".

T . S. p. 125 11. 1-12

20. D. F.O. attached specif ic irnport.ance to the Chinook
salmon runs in the Fraser River. At, t.hat. time the Chinook were a

major conservation concern f or t,he D. F.C. . In add.ition, these
salmon afe considered a 'prize" f ish by t.he Indian. D. F.O.
feared that such increased catch 1eve1s by the ot.her Bands woulC
cause a severe conservation concern and wipe out, the chinook.

21.
D.F.O. t

Walt,ers
t,he Ch

catch..

T.S. p. 125 11. 22-44; p. 129 ll. 21-38

Dr. C.J. lfalt,ers r cEl1ed by the Appellant, .staEed tha t
s conservation concern for the Chinook wes vaIid. Dr.
t,estified that "every user group of stocks'particularly

inook is current.ly insisting on a larger share of the
.by everv means ava i lah'1e t.o ther" " .

T.S. p. 95 11. 20-47i p. 96 1..1; p. 111 11. 3-23
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22" D.F.O. applied specific Ch

tions to the fishing outside in the
River. In addit,ion D"F.O. decided to
to the P.iver 3 s Ind ian f ood f ishery.

inook conservaEion resEric-
waters outside the Fraser

apply conservaEion rneasures

T.Sn p. 126 11. 9-14

23 On May L2, 1983, D.F.O. advised the l*lusqueam InCian
Band Ehat it r.ras reducing the permi Eted 75 f aEhorn length drif t.

net t,o 25 fabhorns. The Band's 1983-84 InCian Food Fishino
Licence indicaEed Ehat change.

A"B. p.
A.B. p.

24. On February 8, 1984, D.F.O. advised the ltlusquearn Indi.rn
Band that the 25 fat,hon lengLh drift net was sufficicnE. The

1984-85 licence reflected this decision.

T.S. p. 131 11. 18-47i p. 132 11. 4-IB
A.B. p. 4 (ExhibiE 3)
A.B, p. 10'-LZ (Exhibit 11)

25. D.F.O. viewed the rest,rictions as to fishing tines,
net size, and drif t net length size ref erred to in Ehe 1et,t,er of
February 8, 1984 and as indicated in the 1984-85 Licence as valid
conservation measures specifically with respect to Chinook salmon

migrating up t,he Fraser River.

T. S " p. 131 1L. 18- 17 ; p. L32 11. 4- I B

26. Between June and October, 1962 the D.F.O. conducted an

investigation along Ehe Fraser River with respect t,o i1 legal

6 (Exhibit 6)
7 (exhibit 7 )
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caEch and sale of scalmon. This was an un(lercover investigaLion
uSing a fishery officer who posed as a representa-tive of a

conpany int,erest.ed in purchasing salmon.

T.S. p. L42 11. 30-47; p. 143 11. 7-2; p. 151 11. 29-36

27. During this investigation t,his Fishery of f icer atEended

the tlusgueam InCian reserve over a period of six days in
- September, 1982.

T.S. p. 143 11. 3-32i p.. 144 11. 13-20

28. In the late evening and early morning hours of
September 11, !2, 17, 18 and 19, 19e2, Ehis fishery officer pur-
chased and took delivery of 7'1 tons of salmon from 18 i.ncliviciuals
on the Musgueam Inclian reserve. The officer paid thesc'persons
57.00 per fish for a t,oLal amounE of S36,174.50.

T.S. p. 144 11. 13-20; p. 145 11. 5-10; p. 148
17.27-4li p. 150 1I. 3-7 and 34-37

29. The l7 t,ons of salmon purchased consisted. of :

(i) 5,422 Sockeye,/Coho
'(ii) 58 Chinook
(iii) 10 Chum

( iv) 4 Steelhead trout

These f ish were f resh, in the 'round, had nqE rnarks, and were

without snout. ano dorsal fin.

T.S. p. 144-147, 149-151

30. In SeptemE'er I982, Lhe effeet,ive provisions of the
Br:itiS).r CO'l rr-hi- Fi shor.,, (Cnn..ral ) per:rr't pr.inns ro/:uirnri that l' jltr
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1 caught pursuant to an Indian fdo<J f ish licence had Eo be marked
1'

; by cutting off Ehe snout and dorsal fin prior Eo rer-r'ovinc; the

4 f istr f rom the f ishing sit.e. In acldiLion the Pegu1aE,i6ns, supra,
q
] orohibiEed t.he sale or barEer of fish unless t.he fish were

1 Lawfully caught under a commercial fishing licence.
I
9

10
]I
L2
13
I1
I5
I5
L7
L8
l9
20
2L
22
23

See: Sec. 29(5) and 37 of Ehe Brit,ish Colunbia Fishery
(General) Fegulations C.R'.C. L978 c- 840, as

amended
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31, DiC the ltlusguearn

aboriginal right t,o f ish aI

-9-

PAP.T I I

ISST}ES ON APPEAL

InCian Bancl on April L1 , 1982 enjoy
t,heir Erad itional Eishing grounCs.

an

32" Dces S.

affirm aboriginal
legisIat,ion.

35 cf t,he

rights
CcnstiEution Act,, I 982

tha t had been taken
1 ceccgnize and

away by vatid
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PART III

ARGUMENT

1982Did the Mu s oue am Ind ian Ba nd on Ar:ri I l7 en 10v
fishino orCIunCs
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abori inal risht to f ish at their traditional

incident, of an
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. MinisLry

abor"iginal right t,o fish
right Eo fish or to ltunE

of Indian Affairs and
(1979) 107 D"L.R. (3d) 513 at p.
2d) 157 aE 166

it dii not reguire any

make Indians sub,jecE Ec

v[amIet of Baker Lake
Northern DevelcDment

(

The aboriginal right to fish'freely or unresErict.edly which Lhe

Indians hitherto enjoyed before Ehe coming of Ehe European

seEElers was taken away by the imposieion of fishing rest,ricEions
pursuanE to federal fisheries legislation through the varior:s
Fisheries Acts and RegulaEions since Confederat.ion. Be Sout,hern

Rhodesia t19191 A.C. 211.

34. In v. Dericksan (1977l' 7L D.L.R. (3d) 160, the
Supreme Court of Canada authoritatively stat,ed that aboriginal
f ishing righE,s are subjecE to f isheries legislation. SimilarIy,
in Kruoer and Manuel v. The Queen [1978] 1S.C.F.. 104, (1971) 75

D.L.R. (3d) 434, Indians were hunE,ing on their Erarlicional
hunting grounds and hrere convicted of hunt.ing conErary t.o the
8ild1ife Act of British Columbia. The Supreme Court of Canada

held that. E,he right of the Indians to hunE and to fish L/ere

subject to regulation and curtailmenE by the appropria[e
legislative authority.

In R. v. Georoe [1955] s.C.R. 267, 55 D.L"R. (2C) 386, Ehe

D
f,\.

-

Suprerne Court of Canada

express provisions in Ehe

Ehe pr^visions of forieral

s Ea eed Eha E

InCian Act to
stafLr f-es.

-
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In Sikyea v. The Queen t1984] S.C.P' 642 the Supreme Court of

Canada affirmed t,he decision of the llorthwest Territ'qries CcurE

of Appeal which held that t,he right,s given t'o Ehe'-Indians by

their t,reaties insofar as they .apply to migraEory birds were

taken a$ray by the }ligratorv Birds Convention Act and the regula-

t,ions made pursuant. thereto. tlogg, coNsTITUTIOT'IAL LAIJ OF CAI'IADA '
( 1985 ) at, p. 563 ref erred E,o these aut'horieies and opined Ehat

native rights vrere subject t,o change or abolition by the action

of competent legislative aut,hority. Th is CourE carne Lo Ehe same

conclusion in Reeina v. Bi11v, t'larch 21, 1971 (unreported)

?(
J-le More recently in Nowecii ick v. The Queen t19831 I

s,.c.R. 29, (I983) I44 D.L.R. (3d) 193, the guesEion arose as to
whet,her s.87 of t.he Indian AcB exeftpEed an Indian from palring

taxes in respect of personal property on a reserve' The Supreme

Court of Canada held .t,hat because of t.he wording of s -87 of Eh6

Indian Act, the personal property of an Indian on a reserve was-

exempted f rom t,axation. At. page 198, Dickson, J. , ( as he Lhen

was ) sa id t.his:

Indians are citizens and, in affairs noE governe! bI'
t."ity or the Indian Act, they are suL''ject to aIl of
the i"=porr"ibilieies, includ ing paynrent, of t'axes, of

. ot.her Canadian citizens.

36. Accordingly, it is respectfully subrnitted tirat Ehe

Fisheries Act and [he regulations made pursuanE t'hereto apply t.o

Ehe Appellant in t,he case at, bar noEwit'hstanding thaE he was

fishing at traditional Indian fishing grounds., In short', Indians

of the t'tusqueam Indian Band did not have an unresLricLed or f ree

right to fish as they pleased as of April 17, Igg2 and, acccrd-

ing1y, they did not, have an aboriginal right to. fish at Ehat'

t ime.

n.' The recent <iecisinnJ i o tlt- (i=U

W"k'.P.. 4BI did not alter this
c F !lf_. if, li

alprinciple of
The Ouoen tl984l 5

st.aEuCorY extincticn
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of aboriginal hunting and f ishing rights. In Guerin, t'he Supren:e

Court of Canada decided that upon surrender of reserve land as

st,at,ed in ss. .3i-41 of the Indian Act, a f iduciary relaEionship
arose beEween the Indians and the Federal Crown whereupon Ehe

Crewn rnust deal wiEh the land for the benefit of the surrendering
Indians. The court pointed out, that, before surrender the Crown

d id not hold the land in trus t, f or t,he Ind ians and indeed, even

afger surrender a trusE did not spring into being. Upo n

surrender a disEinctive firiuciary obligaEion arose on Ehe parL of
t.he Crown to Ceal with the land f or the benef i C of . the

surrendering Indians.

39. In coming Eo this conclusi.r1n the Court examiner.j Ehe

basis and the nature of aboriginal' tit,le. In discussing Ehese

two aspects of Indian title t,he Court. reviewed the Poval

Proclamation of 1763 and concluded at page 491 (t{.li.P.. ) Ehat the

Indian interest in t,heir lands was a pre-existing 1egal righE not

created by E,he Iloval Proclamation of 1753, bY s" t8(1) of Ehe

Indian A_ct or any other execut,ive order or legistaEive provision.

39. Ifith regard to t,he nature of InCian title t.he CourE

concluded t.hat Indians have a lega1 right t,r-: occupy and possess

cert,ain I.ands, reserv€Sr Ehe ultimate title to which is in t,he

Crown. AddiEionally, the Indians' inEerest in their reserves
were inal j.enable except Eo the' Crown. Accordingly, when t'he

Indians surrendered their interesE in Bheir l"and tc t,he Crown a

distinctive fidiciary relaEionship arose on the Crown to deal
with t,he land for t,he benef it of t,he surrendering Indians.

40. There is nothing whatsoever in Guerin that derogat,es
f ror: t,he principle that aboriginal hunting and f ishing rights
lrere extinguished by valid legislation as enunciated in the aut,h-
orities of the Srtnreme Court of Canada earj ier: referred to.
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in rely ing on Johnscn v . !'! 'Intosh, 2l U.S. (8 tJheaE,)

681 (1823) Oickson, J., euotecl from lIa."nal1 C.J
4g7-498 (t^l .I,J.P..) as fol-1 oh/s:

54 3,

in
v. Fe ll'fntosh at page

All are insEitutions recogni ze tlie absolute t itle of
Ehe Crown, subject only Eo the Indian right. of
occupahc! r

inThe concluding words t,c Ihis sentenL-e
page 58I are as f ollou/s:

rJohnson v 11 'InEcsh at

a ) and recognized t.he absolute ti tle of Ehe Crown Eo
extinguish thaB right.

41. The lqfe1 Prgcl anation of 1763 d id not apply geon.raptr-
ical1y Eo Brit,ish'Colunrbia. In looking at the Indian provisions
of t,he F.oyal Proclanation it is clear t,hat it is conc€rned with
"the several nat.ions or Eribes of lndians, with whom b/e are coo-
nected, and who live under our proEection". In Re Labrai cr -
Bglrndarv (1927) 2 D.L.R. 401, aE page 421 , the Judicial Corr:mit,tee
of the Privy CounciI, in explaining why the noval Proclarna,tion
did not apply to Labrador, indicated thaE the ProclarnaEion ap-
plied only Eo those Eribes of Ehe six naEions who lrere seIEled
around the Great Lakes.

42. In St. Catharines' l:i1lincr anC Lumber Cornnanv v. The

Cueen (1889) 14 A.C. 46, at page 51, the JuCicial
Cicated that
then living
Crown.

the Roval Proclamation
under the sovere ig try

applieC t,c al1
and proEect ion

Comrnietee in-
InCian t,ribes

of Ehe British

43. Recently, Dickson, J., (as he Ehen was)r oo.behalf of
the Supreme Court of Canada in Fg Attornev General of Canada and
the Attornev General of British Colunbia et a1, (1984) D.L.P.

e..
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16I at 173-175, reviewed the history of Brit,ish Colurnbia pr.ior to
1871. It is clear from Dickson, J. ts reasons t,hat th-ere was no

British claim to what is now known as British Colurnbia unt,i1

L114. Accordingly, iE $ras never conternplaEed by Ehe draf ters of
the Foyal ProclarnaEion of 1753 that it would encompass t,he lands
noh, known as British Colurnbia.

44. It. is submiteed thaE the applic.rbiliEy of the P.ovaI

Proclarnat.ion of 1753 Eo t,h.e proceedings herein is of no monent in
as much as Dickson, J., in Guerin categorically st.at,ed at, page

497 that, the Indians'interest in their lands was a pre-exist,ing
legaI right which hras not creaEed by the loval Proclarnation, by

s.18(1) of the flgjg3g!t et by Ehe any ot,her executive order or
legislative provision. AE page 500 Dickson, J., indicated Ehat

s. 18(1) of t,he Indian Act confirmed the historic responsibifity
which the Crown had undertaken Eo place upon itself as an inter-
rned iary wi th regard to the d ispos i t ion of l ands reserved f or t-hg,

Indians. He indicated that t,his responsibilit.y was confirned in
the lgyal Proclar:ration and transformed this responsibility int.o a

f iduciary one. It should be not,ed however t,haE the f iduciary re-
lat,ionship only arises upon surrender of the reserve t,o the Crown

pursuant, to E,he provisions of t,he Indian Act.
a

Conservat,ion

45. A guestion of'a necessary and reasonable conservat,ion
neasure'raised at paragraph 30 of the Appellant's facEum is mis-
conceived and is one that need not, concern Ls here. Federal
poh,er in relation to f isheries comes f rom s.91( 12 ) of Bhe

Constitution Act, I867 wherein the exclusive legislative control
over sea coast and inland fisheries is given ' Eo Parliament.
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A.G. Can. v. A.G. Ont. et al [1898] A..e.700 aE page 1l

l(LJ

There is no const,itutional limitaeion placed upon that pohrer.tirat,

requires such legislation to have a conservation purp.ose. In The

Cueen v. Robertson (1882) VI S.C.P.. at 120 and 121 the Supreme

Court of Canada indicated that federal legislaEive potrer ext.ends

to the reguLaEion, protection and preservat,ion of fisheries In

privy Council st,at,ed that, even t,hough the fisheries poh/er rnight

anount t,o a practical confiscat,ion of property, this facEor clid

not warranL the inposition by the court,s of any I im it, on t'he

absolut,e power g iven to the Federal Crown. This propos i tion wa s

reiterat,ed by the Privy Council in }.:S-:E! y. A.G. Canada [19f 4]

A.C. 153, and A.G.9anada.y,. A.G. Quebec [19211 1A.C. 413.

Additionally, Federal po$rer in relation t.o Indians comes f rorn

s.9t (24 ) of the Constitution Ac'- , 186i . There ts no cons'-i'.u-
tional linitation placeC on this power Ehat it, be exercised in
relat,ion t,o conservation of fish Addit,ionally, the regulaEion
herein could be sustained on t.he basis of s -9I (24) lndians, and

Lands reserved for the Indians, and t,he authoriCies of Lhe

Supreme Court of Canada previously mentioned.

46. The Arnerican decisions referred to by Ehe Appellant are
not applicable to t,he circunisEances t.hat, prevail in Canaoa. The

United St.ates Indian Claims Commission established in 1946 is
erpowered Eo make decisions based on matters of polit.ical con-
siderations that, are not based on t,he law: Har:.1et of Baker Lake

( ?upra ) e p. 54 5.
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Does Sect ion 35 of the Char ter Fecocn ize anC Affirn'.. Aboriqinal
Rioht,s which have been extinouished,

41 " In considering s. 35 of the Charter it i's usef u1 to
review Ehe changes in t,he drafting of Ehe secLion before it was

enacted in iLs f inal f orm. This can be used as an aid to t,he i n-
Eerpretat,ion as t,o its meaning: Bhindi and London v. Briti.sh
Colunbie_Proieetionists Local 348 et aI, (1985) 4 B.C.L..R. (2d)

145.

48. Section 35(I) and 35(2), excepE for the word "existing"
mentioned in subsection (1), h,ere adcied in an amendment r,ade by
t,he special commitcee on January 30, 1981. Section 35 was de-
let,ed when t,he resolution hras reintroduced following the
Federal-Provincial agreement. Section 35(1) and (2) i.rere res-
Eored with the addition of the word 'exist,ing" in an amendnen E

made by the House of Commons on November 26, 1981: Canadian
Charter of Rights, amended, Vol f I, 29-1,

49. Accordingly, with the addicion of the word "exisLing"
it is manifest that ParliamenL in enact.ing sec. 35, did not con-
tenplate aboriginal right,s as t,hey exist,ecl prior to the coming of
the European settlers but only as at t.he date of the Constitution
Ac! 1982,. namely April 17, 1982. Hogg, Constit,uLional Law of
Canada, 1985, 2nd Ed. , at. page 565 concludes that the word

"existing" in s.35 neans "unextinguished".
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50.
( 1eB4 )

(1e8s)

Island

Hoggts conclusion is
7 C.C.C. (3d) 443 (Sask,
20 C.C.C. (3d) 1, (ont.
Foundation et

subsEanEiated by E"
Q.B.); R. v. fiare end

C.A. ) ; and

15 D.L.R. (4

v. Eninew
- 

.-r-a-

Debassiqe,
'A.G. On.E," v. Bear

(Ont. H.C. )"
a1 (1985) th) 321 at p. 417.
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There being no aboriginal fishing righEs extanE as of
, nprif 17, 1982 for the Musqueam Intlians, s. 35 of thl .Charter: clici

, not. prevent the operat.ion of t,he Fisheries Act and Ehe regula-
:I tions. Accordingly, t,he Appellant r.ras rightf u11y convicted of
)
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PART IV

ORDER SOUGIIT

THAT t,he a ppea I be dism issed.

AtL OF }iHICH IS F"ESPECTFLILLY SUB}TITTED.

52.
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