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During our neeting iir Vancouver last week (.7dnqary
29th) f .undertook'to write you wlth resBegt to a,1t 'lssue
which.arises in the above captloned case' and which, ln
my vLewr' should be considerEd ln the context of no!
only thls case hut also of the claims based on'aboriginal rights bei,ng made ip Brltish Colunbla. '

Shortly' put, It is 'fundanental 'to Qur def,ence in
Robert,a that the trq rEserves ln ques.tlon be determined
Ey--TF Court to have b.een allotded 9o.' thg Cape .t{udge
Bqnd prlor to 1900. on. the oth€r handr the lntdrqsts
of the Crown in the Gltkian Carrler and Pdsco actions.
would no doubt be ffiy a-ffiing .thatresbrves ln Britlsh corumbia were not- created uritil atleast 19.30 because there will then be available astronger - argument that provlnclar regislatlon haseffectivery e:ctlngulshed certain aboriglpal 'rlghts
Lnsofar as reserve lands 

"r:.concerned.
To a.n" above 

- 
r would add that our posltlon has, inprevious eases, been ttrii-rJi"=v"i-reii establistrld i;or before lgSZr notwlthstandJng the Lands were notconvexed to canada by Brltish Loiumbia unett l9lo.- nhaProvrnce' on the other handT has tradltlonally takenthe pos_ition that th; ranal dJd not .recoruJ' .iinas

reserved for the rndiansi untLr 193g. (see floses.ii ar
_tlerzt 1 w.w.i. iii; ffilfiria._.., _ 7I.rt.._L. 2lZ, dtrglt3gc?n =et aI v. EeIlts 'Gate Enterprises .fta.

;

;

:

;
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fnsofBE as t!" qgbeits case Is eoncerned, thesignificance 
. of "rEEj[E-tn"1--i1,"]ir" reserves wereallotted to ttrS -!ap!- Iiuts;- ;ind--drrJi: tJ -i;o;-i"f la'seen from the follo.wlng iirr.ry,
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A. The Cf aim

1 . The Campbell ntgbr fndian Band, haE s.ued the.
' 'catrr€ Mudge IndlEn Band' and Fgd'erdJ. &own*'in'

the Federal .Coutt..for, amgngst other" things.,' declaraE,ions that Reserves Nos.. 11 aridil2.hey" "' at'alt.t,lrires been set asLde for thb exclusivei
use' 'and benefit'.of .the Canpbell 3lvei fndi"an
Band. . fhat Bhnd presently occuples, and sinceprior ' to' - the i,urn ot' the - century, has
occgpiedr- Reserryei Ng. 1t; mernbers' of , the Cape_
Mudge Banlil presently occupyT and at iff timls'' hgos occuli.ed, Reseive No.-tz...rn its defence' the Cabe''Uudge Eand clalms an entitlement'toi . occug_y .b_oth resdrves. The Croriilts positlon,

. as pleaded, ls. lhat' members . of the C.arnpb.e1l. River..Band are, i.and slnce about lg|lr -have .' .been, ln ltiwful: occupair6n-of ilJ "irritiea--i;tthe use ;n-d'-Enefit- of ieser'rE -u". ll r- anatlr3t.members of .the Cape l.Iudge Band are and atarL tlmes' material have been..'In Lawful'occup.ati.on of and 'entitled . to the ,ufri?benefit of.Reserve No. 72. ' 
.--.

Elstorieal Baekqround

rn' .187gr Gilbg.rt._ Itlaleolm Sproat t d ,co4mlssioner apBointed to settre the rndianland guestlon -t-n. Aritist Cofumtiar-- affott"areserves to lhg tralch_kwil_tach fribe;.-;iwhlch th.e CanrpU"ff i1";;'are r,.,oEu""l Apparenily Tfs 
t:fi.f,i:,ir"" ";l::ldr Elpproved, ai- requifed ty -[ne -6]iers_rn_

8ffi fs3, "l::":?. 
j:g *' :it ,.:i-:: I eI lI - - 

Et iiii
.f1_octobg., ,l_8_g.6, 

peter OfReilly, then B,c.-Reserve Commissioh"i, - 
""t aslde - a numbbr ofreserves for .the f,atch_krii:tacrr T;id;. Eewai -able 

'to r"i;i"ia" -*l'"""erve 
.(t{o. lo not

ii'ffi !?, ix";&* :i; "il:' I ix i; ti'#iito the absbnce from th;;;a of.the rndians"
Then r. .In I g I q, .Ashdotrn E . e"B"; r chl efsuryeyor of, fre' ne""iri" Commission. wasappolnted bv ltri n.-o-u'r-J Gover{unent ,(p.C..
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extent, and bounilaries of, the fndian Reserves
atr Carnpbell River.. fr his Report t{r. Green' forwarded to .the Chiet Comnissloner of, Irancls
and l{orks, 'for hls approval 1 d sketch and

. lllnute of Dec'lsion of.the reserves as' deflned
by' him, !lr. Green , ; for [he use of thetlaich-kwil-Tach t trlbe'. ' 'The sketch
.outll4es both .teseryes, and ls headett by'the

oral, ch-,r*11-r:gh- (.Ey:ol l:!i*t rndians
We-way-A-kay Bandi

-]Wg;rd1-A1kay" .is- a reference. to the Cape
. ttudge Band. Xn. issue Ls irhether }tr. Grein' wds off,lcially-,alloting these reservel. to-ifr..
. Lralch*kwil-llaEh rrlb'e ind, indebd, whether be.was authorized to do so. I a*.seifing aavtcefrom our historlcal researshers as to-wnettrei'elther. reaerve reas, prior to tiOOr.- fn fact
' allotted to a' .speclfic. Band. lhe documents
_Y_",ltqt S, _( 

l_e!ters, menoranda, etc. t fioiCvei,in.llcate rndian Affafrs treated both resArvesas beins set asige f6i-ure-o;;-"fi-f,eiefit of
lhe Ca-n-e _Mudge Band untii about 1gO7 when the

- 9:q.: Irtu.dge 
_ FandT by resolutl.onr 

-;ceaeai
'xeserve No, 1l to.the Campbell Rlver.Band.

.?-:IlIg our _ 
. dlscirsston i menrioned rheD

721-].&7-6, -by whtctr 
- 

the- 'Governor-rn-iJi;ii
:::Ip!."d _ att . reserves ahd rn,il* - i"na" tn:.:::1:l cor.umbia r-io,o tuii "iiliiio,i. lii- tili:l3"ngel- pro-visions of, tr," 'fnai-r-n -'iJt. 

A .

::f{ o.1 }hrl. pro_crama-tron -iJ aiEti;EaT r af,t9l9_ thJs'proclamiil;;"remained in' .ri;#
; 
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the "rndian Act rindier which it was
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f am also encloging tlre text ot, .the
resolution by whiJh 

--'the 
Cape ltudge Bind'ceded '| Reser?e *o-;-J r to- tn-e-dani,16Jii .nru",8and. on thg Oasfl Lh.l- Reserve No.. I I hadbeen .alrort,ed iJt[" -6I;" 

Hudse Band by !rr.Ashdotrn Green_ ""a tiii.-liuq were .]awfully lnoccupatlon of. and .inlftlea to the use andbeneflt. of thar I ,"s;iill we wtlt have ro
iii:i, ".1f"., "-&:#{#fii, :l*: #:i ri; 

" 
1;rights. to . Reserve .ito .-' 17 to the campbell
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. River Bandr retaining , af. courseT the right' to be ln liwfu1 .occudation of Reserve No..-12
which had slmilarly, been allotted to them.

4. Finally, the IgQ2.Schedule of fndian Reserves
appears to have! given rise to an error wlth
respect to entitlenent to occupy Reserve No.72. trhe error. arose beeause-i hahclwrittennote r/as made. on the Schedule, presumably .

follo_wing !!e .lceding r resolutionT -lndicaifni
!!".9qmpbe11 River Blnd occupied Reserve No.11 (which .ls d.n f,act corr6ct) . Extsti,ngditto 'narks below ttr:" handwritten ;;Gii;;were not altered so.as to lndicate that CapeMudge cont{nued " to occupy No . l z ( as- f tT; ,fact,. does)
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I'have discussed.the reserve creatlon issue briefly
with !Irs. Koenlgsb€r9r and an schedul'ed 'to meet wtt[
her again for the purpose of determining t,he approach
she'and .ltr. l,Iacauliy lntend taking in gjllsen Cirri.er
and Pasco.' .I shali, of course, Jeek ffi
whetEEFshe' feel.s . those cases would be sqriousiypr.ejudlced by the appioach f am taklng in R?bertq... 

.

As we- discussed, . .lt , would**e'-adr*ieabJ,e-.-to;nasre*-ai
Green I s views on the matter . f am sending ;:ApyTth{s memorandum to him.

' .'. l'

rn-th6 meantimgr.r an proeeeding to conduet the crownrsdefen.ce as outlined albove, : s-hort .oi rletJt"t-i.ii"' weprobabtv bave no alEernative. - ii_-y* havi " ;;t;ary,view to the above approa'ch please 1dt me know. .
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C.C. R.
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EvansT e. q.
Gre€[ r 0. CiWhitehall, e.C.
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