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Indians -- Alleged violation of provincial game laws -- Right to assert "Treaty" hunting rights under Indian Act (Can.) -- Hunting on unoccupied land outside a reserve on Vancouver Island.
Game and fisheries -- Treaty hunting rights of Indians on Vancouver Island -- Preservation under Indian Act (Can.).
The prohibitions of the Game Act, R.S.B.C. 1960, c. 160, against the hunting of game, e.g. deer, during the closed season (unless under permit) do not apply to native Indians, descendants of certain Nanaimo tribes, who hunt on unoccupied lands in an organized district, such lands not being within a reserve but being lands conveyed to the Hudson's Bay Co. by ancestors in the tribes. The conveyance of surrender of the lands in 1854 is a "Treaty" within the meaning of that term in the context of the Indian Act, R.S.C. 1952, c. 149 ; and s. 87 of this Act, in making applicable to Indians in a Province all provincial laws of general application subject, inter alia, to "the terms of any treaty and any other Act of the Parliament of Canada", qualifies the application of provincial legislation not only by Indian Treaties that create hunting rights but also any that confirm or except pre-existing rights already in being. 

Per Davey, J.A., Sullivan, J.A., concurring : Legislation that abrogates or abridges hunting rights reserved to Indians under the Treaties and agreements by which they sold their ancient territories to the Crown and to the Hudson's Bay Co. for white settlement is legislation in relation to Indians because it deals with rights peculiar to them. Such rights cannot be abrogated or abridged by provincial legislation alone which is of such general application as to include Indians. Only Parliament can derogate from those rights, and it has, on the contrary, preserved them by s. 87. 

Per Norris, J.A. : Aboriginal rights existed in favour of Indians from time immemorial and they became personal and usufructuary under the British Crown when it acquired a proprietary estate, by virtue of its sovereignty, over Vancouver Island. The right to hunt and fish on unoccupied lands was an aboriginal right confirmed by the Royal Proclamation of 1763 which applied to territories claimed by the British with the exception mentioned therein, and it applied to Vancouver Island by virtue of the claim of Sir Francis Drake in 1579 and subsequent British claims thereto. Vancouver Island was not within the exceptions in the Proclamation since it was not Hudson's Bay Co. land in 1763. This right to hunt and fish, recognized by British and colonial governments before Confederation, could only be extinguished before Confederation by surrender to the British Crown and after Confederation by surrender to the Dominion Government. Dominion and Provincial Governments had recognized this right after Confederation and it had never been surrendered or extinguished.
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Per Sheppard, J.A., Lord, J.A., concurring, dissenting : The Game Act is valid provincial legislation in so far as it applies to Indians not on a reserve and it is not ousted by s. 87 of the Indian Act since the conveyance or document of 1854 is not a "Treaty" within s. 87, either in form or in substance. In form, the parties were the Indians and the Hudson's Bay Co. to which the Crown had granted its interests in Vancouver Island in 1849. In substance, the document was a deed of surrender by the Indians to the Hudson's Bay Co., not creating any rights of hunting and fishing and not containing any grant of such rights or promise thereof from the Crown. The assertion therein of such rights by the Indians as excepted from the surrender meant the exclusion thereof from the operative part of the document. A Treaty would include such rights within its operative part either by grant or by acknowledgment of their existence. No reliance could be placed on the Proclamation of 1763 since it did not apply to Vancouver Island which was unknown to the Crown. 

[Francis v. The Queen, 3 D.L.R. (2d) 641, [1956] S.C.R. 618; St. Catherine's Milling & Lumber Co. v. The Queen (1888), 14 App. Cas. 46, 58 L.J.P.C. 54, apld; Johnson and Graham's Lessee v. M'Intosh (1823), 8 Wheaton 543 (U.S.) ; Prince and Myron v. The Queen, [1964] 3 C.C.C. 2, [1964] S.C.R. 81, 46 W.W.R. 121, 41 C.R. 403; Ontario Mining Co. v. Seybold (1900), 31 O.R. 386; Dominion of Canada v. Province of Ontario, [1910] A.C. 637 ; A.-G. Can. v. George, 45 D.L.R. (2d) 709, [1965] 2 C.C.C. 148, [1964] 2 O.R. 429 ; Secretary of State for India v. K. B. Sahaba (1859), 13 Moo. P.C. 22, 15 E.R. 9 ; A.-G. Can. v. Cain, A.-G. Can. v. Gilhula, [1906] A.C. 542 ; R. v. Robertson (1886), 3 Man. R. 613 ; R. v. Hill (1907), 15 O.L.R. 406, refd to]

Statutes -- Interpretation -- Judicial notice of facts of history -- Right of Court to rely on own historical knowledge and research.
Per Norris, J.A. : The Court is entitled in interpreting the meaning of a term in a statute to take judicial notice of the facts of history whether past or contemporaneous and is entitled to rely on its own historical knowledge and researches. 

[Monarch Steamship Co. v. Karlshamns Oljefabriker (A/B), [1949] A.C. 196 ; Read v. Bishop of Lincoln, [1892] A.C. 644, refd to]

APPEAL by the Crown from an acquittal of certain Indians by Swencisky, Co.Ct.J., allowing an appeal from a conviction by L. Beevor-Potts, Esq., P.M., on a charge under the Game Act (B.C.). 

T. G. Bowen-Colthurst, Q.C., and A. W. Hobbs, for appellant. 

T. R. Berger, for respondents. 

DAVEY, J.A.:--The Crown appeals from the respondents' acquittal by Swencisky, Co.Ct.J., on their appeal to him from their summary conviction by L. Beevor-Potts, Esq., P.M., of having game, namely, the carcasses of six deer, in their possession during the closed season without having a valid and subsisting permit under the Game Act, contrary to the pro- 



632     R. v. WHITE AND BOB     (615)



visions of that Act. The Game Act is an Act of the Provincial Legislature, R.S.B.C. 1960, c. 160. 

The Crown concedes that if the respondents, who are native Indians, had a legal right to hunt for food for themselves and their families over the lands in question, they were lawfully in possession of the carcasses, no permit was required, and they were not guilty of the offence. 

Section 18 of the Game Act forbids any person to kill deer except in the open season, subject to certain specified exceptions within which the respondents do not fall. They contend that an agreement (ex. 8) between their ancestors, members of the Saalequun tribe, and Governor Douglas, dated December 23, 1854, for the sale of the land to the Hudson's Bay Company, gave them the right to hunt for food over the land in question and, alternatively, that as native Indians they possess the aboriginal right to hunt for food over unoccupied land lying within their ancient tribal hunting grounds. 

For the purposes of this appeal it must be taken that the respondents are native Indians, members of the Saalequun tribe, and descendants of the members who signed ex. 8 ; that they killed the deer on unoccupied land comprised in the sale to the Hudson’s Bay Co., and forming part of the ancient hunting grounds of the tribe, for the purpose of providing food for themselves and their families. 

It is common ground that ex. 8 must be taken to include the following clause appearing in all other transfers of Vancouver Island Indian land, which, for reasons that need not be mentioned, does not appear in this instrument : 

The condition of, or understanding of this sale, is this. that our village sites and enclosed fields, are to be kept for our own use, for the use of our children, and for those who may follow after us, and the lands shall be properly surveyed hereafter ; it is understood however, that the land itself with these small exceptions, becomes the entire property of the white people forever, it is also understood that we are at liberty to hunt over the unoccupied lands, and to carry on our fisheries as formerly. 

The Crown does not deny that the respondents are entitled to exercise and enjoy whatever rights or privileges there may be under ex. 8 until they have been effectively extinguished. It does contend that ex. 8 conferred no hunting rights, and if it did, that these rights have been extinguished by s. 87 of the Indian Act, R.S.C. 1952, c. 149, first enacted in 1951, which the Crown says extends in effect the general provisions of the Game Act to Indians. 
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Section 87 reads as follows : 

87. Subject to the terms of any treaty and any other Act of the Parliament of Canada, all laws of general application from time to time in force in any province are applicable to and in respect of Indians in the province, except to the extent that such laws are inconsistent with this Act or any order, rule, regulation or by-law made thereunder, and except to the extent that such laws make provision for any matter for which provision is made by or under this Act. 

The Crown submits that ex. 8 does not fall within the prefatory saving clause of s. 87 because : 

(1) Exhibit 8 did not create any hunting rights but merely recognized pre-existing privileges ; that the alleged hunting rights were mere liberties which formed part of the aboriginal rights of the Indians over the soil, and that they existed when Vancouver Island became British territory, and continued until extinguished or abolished by valid legislation ; that the saving clause refers only to rights created by Treaties. 

(2) That even if ex. 8 did create or recognize rights that could be the subject of a Treaty within the meaning of the saving clause, the document is not such a Treaty. 

The force of the first argument seems to depend upon the assumption that s. 87 should be read as if it were subject only to rights created by a Treaty ; that would remove from the saving clause rights already in being and excepted from or confirmed by a Treaty. That argument fails to accord full meaning to the words, "subject to the terms of any treaty . . ." In my opinion an exception, reservation, or confirmation is as much a term of a Treaty as a grant, (I observe parenthetically that a reservation may be a grant), and the operative words of the section will not extend general laws in force in any Province to Indians in derogation of rights so excepted, reserved or confirmed. 

Counsel for the Crown next submits that ex. 8 is not a Treaty. He contends that a Treaty within s. 87 is : 

(1) A document that on its face is so described or one that uses that word in the text, and, 

(2) deals with fundamental differences between the parties (quaere, political differences ?) and not merely with private rights, such as in this case the sale of land, and, 

(3) a formal document in which the terms are set out with some degree of formality, and, 

(4) an agreement to which the Crown is a party, or which it has authorized one of the parties to make on its behalf. 
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Counsel submits that ex. 8 meets none of these requirements. 

It is unnecessary to venture any extended definition of the word "Treaty" in this context, but it can be safely said that it does not mean an "executive act establishing relationships between what are recognized as two or more independent states acting in sovereign capacities . . .", per Rand, J., in Francis v. The Queen, 3 D.L.R. (2d) 641 at p. 647, [1956] S.C.R. 618. It is also clear in my opinion that the word is not used in its widest sense as including agreements between individuals dealing with their private and personal affairs. Its meaning lies between those extremes. Counsel for the Crown submits on the authority of Kellock, J., in Francis v. The Queen, supra, at p. 652 D.L.R., that the word means only those Treaties referred to in other sections of the Act, i.e., ss. 11 (b), 15 (1) (b), 18 (1), 71, 89 (1) (b), and 112 (4) [repealed 1960-61, c. 9, s. 1]. Taking the learned Judge's remarks in their context, I do not understand him to mean that s. 87 refers only to those Treaties, but that it means Treaties of that type, as opposed to solemn conventions between states, such as the Jay Treaty, which was relied upon by Francis in that case. 

In considering whether ex. 8 is a Treaty within the meaning of s. 87, regard ought to be paid to the history of our country : its original occupation and settlement ; the fact that the Hudson's Bay Co. was the proprieter, and to use a feudal term contained in its charters, the Lord of the lands in the Northwest Territories and Vancouver Island ; and, the part that company played in the settlement and development of this country. In the Charter granting Vancouver Island to the Hudson's Bay Co., it was charged with the settlement and colonization of that Island. That was clearly part of the Imperial policy to head off American settlement of and claims to the territory. In that sense the Hudson's Bay Co. was an instrument of Imperial policy. It was also the long standing policy of the Imperial government and of the Hudson's Bay Co. that the Crown or the company should buy from the Indians their land for settlement by white colonists. In pursuance of that policy many agreements, some very formal, others informal, were made with various bands and tribes of Indians for the purchase of their lands. These agreements frequently conferred upon the grantors hunting rights over the unoccupied lands so sold. Considering the relationship between the Crown and the Hudson's Bay Co. in the colonization of this country, and the Imperial and corporate policies reflected in those agreements, I cannot regard ex. 8 as a 
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mere agreement for the sale of land made between a private vendor and a private purchaser. In view of the notoriety of these facts, I entertain no doubt that Parliament intended the word "Treaty" in s. 87 to include all such agreements, and to except their provisions from the operative part of the section. That being so, s. 87 does not extend the general provisions of the Game Act to the respondents in the exercise of their hunting rights under ex. 8 over the lands in question. 

We have been referred to no other Act of Parliament or the Colonial Legislature that would have the effect of abrogating or curtailing the respondents' rights under ex. 8, and the only provincial legislation that might do so is the Game Act itself. 

Sections 8 [rep. & sub. 1961, c. 21, s. 3] and 15 [rep. & sub. 1961, c. 21, s. 6] of the Game Act specifically exempt Indians from the operation of certain provisions of the Act, and from that I think it clear that the other provisions are intended to be of general application and to include Indians. If these general sections are sufficiently clear to show an intention to abrogate or qualify the contractual rights of hunting notoriously reserved to Indians by agreements such as ex 8, they would, in my opinion, fail in that purpose because that would be legislation in relation to Indians that falls within Parliament's exclusive legislative authority under s. 91 (24) of the B.N.A. Act, and also because that would conflict with s. 87 of the Indian Act passed under that authority. Legislation that abrogates or abridges the hunting rights reserved to Indians under the treaties and agreements by which they sold their ancient territories to the Crown and to the Hudson's Bay Company for white settlement is, in my respectful opinion, legislation in relation to Indians because it deals with rights peculiar to them. Lord Watson's judgment in St. Catherine's Milling & Lumber Co. v. The Queen (1888), 58 L.J.P.C. 54, if any authority is needed, makes that clear. At p. 60 he observed that the plain policy of the B.N.A. Act is to vest legislative control over Indian affairs generally in one central authority. On the same page he spoke of Parliament's exclusive power to regulate the Indians' privilege of hunting and fishing. In my opinion, their peculiar rights of hunting and fishing over their ancient hunting grounds arising under agreements by which they collectively sold their ancient lands are Indian affairs over which Parliament has exclusive legislative authority, and only Parliament can derogate from those rights. 
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In the result, the right of the respondents to hunt over the lands in question reserved to them by ex. 8 are preserved by s. 87, and remain unimpaired by the Game Act, and it follows that the respondents were rightfully in possession of the carcasses. It becomes unnecessary to consider other aspects of a far-reaching argument addressed to us by the respondents' counsel. 

I would dismiss the appeal. 

SHEPPARD, J.A. (dissenting) :--This appeal is by the Crown from the acquittal of Swencisky, Ct.Ct.J., from the charge that the accused on July 7, 1963, by Old Nanaimo Lake Road, B.C., did have possession of six deer more than nine days after the close of the open season, contrary to the Game Act, R.S.B.C. 1960, c. 160, s. 25 as re-enacted by 1961, c. 21, s. 10. 

The accused, who are native Indians, admitted that they had shot the deer on the western slope of Mount Benson near Nanaimo, which was found not to be on a reserve but in an organized district. The facts are not in dispute. The sole defence is that the accused Indians have a right to hunt paramount to the prohibitions of the provincial Game Act. 

The accused were tried before L. Beevor-Potts, Esq., Magistrate, Nanaimo, were convicted and fined. They thereupon appealed to Swencisky, Co.Ct.J., who after trial, held : 

Briefly, to summarize the effect of my judgment, I hold that the document filed as ex. 8, though not signed by Governor Douglas in his capacity as Governor, is, nevertheless, a Treaty and, as a result, the two accused are entitled to the benefit of the exception contained in s. 87, of the Indian Act. 

I also hold that the aboriginal right of the Nanaimo Indian tribes to hunt on unoccupied land, which was confirmed to them by the Proclamation of 1763, has never been abrogated or extinguished and is still in full force and effect. 

and acquitted the accused. From that acquittal the Crown has appealed. Under the Summary Convictions Act, R.S.B.C. 1960, c. 373, the Crown is limited to a point of law and therefore accepts the finding of the learned Judge that the accused Indians are descendants of the band who were parties to the alleged "Treaty" (ex. 8) but contends that the accused Indians not then hunting on the reserve are within the prohibition contained in s. 25 of the Game Act. On the other hand, the accused contend that their rights of hunting are created or at least confirmed by the Royal Proclamation of 1763 (found in R.S.C. 1952, vol. 6, p. 6127) in the following part thereof [p. 6130] : 
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And whereas it is just and reasonable, and essential to our In- terest, and the security of our Colonies, that the several Nations or Tribes of Indians with whom We are connected, and who live under our Protection, should not be molested or disturbed in the Possession of such Parts of Our Dominions and Territories as, not having been ceded to or purchased by Us, are reserved to them or any of them, as their Hunting Grounds -- We do therefore, with the Advice of our Privy Council, declare it to be our Royal Will and Pleasure, that no Governor or Commander in Chief in any of our Colonies of Quebec, East Florida, or West Florida, do presume, upon any Pre- tence whatever, to grant Warrants of Survey, or pass any Patents for Lands beyond the Bounds of their respective Governments, as described in their Commissions; as also that no Governor or Com- mander in Chief in any of our other Colonies or Plantations in America do presume for the present, and until our further Pleasure be Known, to grant Warrants of Survey, or pass Patents for any Lands beyond the Heads of Sources of any of the Rivers which fall into the Atlantic Ocean from the West and North West, or upon any Lands whatever, which, not having been ceded to or purchased by Us as aforesaid, are reserved to the said Indians, or any of them. 

And We do further declare it to be Our Royal Will and Pleasure, for the present as aforesaid, to reserve under our Sovereignty, Pro- tection, and Dominion, for the use of the said Indians, all the Lands and Teritories not included within the Limits of Our Said Three New Governments, or within the Limits of the Territory granted to the Hudson's Bay Company, as also all the Lands and Territories lying to the Westward of the Sources of the Rivers which fall into the Sea from the West and North West as aforesaid. 

and that the Proclamation has the effect of legislation and creates a right superior to the Game Act. 

The Proclamation of 1763 does not apply to Vancouver Island. In that Proclamation the Crown states that it is concerned with the "Tribes of Indians with whom We are connected, and who live under our Protection", and with the lands which are "reserved to the said Indians, or any of them". The bands of Indians on Vancouver Island in 1763 were not "Tribes of Indians with whom We are connected, and who live under our Protection", and therefore the Proclamation of 1763 did not apply to the accused Indians for the following reasons : 

First, in 1763 Vancouver Island and the bands of Indians thereon were unknown to the Crown. In 1778 Captain Cook landed at Nootka, which was a separate island. In 1792 Captain Vancouver circumnavigated Vancouver Island and formed the settlement at Friendly Cove, Vancouver Island, so that in 1763, the date of the Proclamation, Vancouver Island had not been discovered by any subject of the Crown and until such discovery the Crown could not have been aware that there was such an island or that it was inhabited by Indians. 
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Secondly, the Proclamation refers to lands to the west used by "said Indians", and therefore to lands used by Indians with whom the Crown was then connected or who lived under the Crown's protection. In 1763 that would not relate to Vancouver Island or the Indian bands thereon. 

Thirdly, in 1763, the date of the Proclamation, the Crown had no lands in Vancouver Island to which the Proclamation could apply as lands "reserved to the said Indians, or any of them". 

The Proclamation dealing with Indian rights was considered in St. Catherine's Milling & Lumber Co. v. The Queen (1888), 14 App. Cas. 46, where Lord Watson said at pp. 54 and 58 : 

. . . the tenure of the Indians was a personal and usufructuary right, dependent upon the good will of the Sovereign. . . . The Crown has all along had a present proprietary estate in the land, upon which the Indian title was a mere burden. 

As the Proclamation deals with Crown lands on which such Indian rights are a burden, it could not have application to the lands of Vancouver Island in respect of which the Crown in 1763 asserted no "present proprietary estate". 

The accused Indians also contend that the document (ex. 8) is a treaty within s. 87 of the Indian Act, R.S.C. 1952, c. 149, and that therefore all the laws of the Province, including the Game Act, are subject to the provisions of such treaty by reason that s. 87 comes within one of the enumerated classes of subjects in s. 91 of the B.N.A. Act, viz., s. 91 (24), and the Provincial Legislature is "thereby overborne" : Dobie v. Temporalities Board (1882), 7 App. Cas. 136, Lord Watson at p. 149. It is therefore necessary to consider whether, as the accused contend, the document (ex. 8) is a Treaty within s. 87 of the Indian Act ; that is, whether it is a Treaty at all and if so, whether a Treaty within s. 87. 

On January 13, 1849, the Crown did grant to the Hudson's Bay Co. the lands of Vancouver Island and provide for the government thereof by Governor and Legislative Council, and later on July 16, 1849, appointed Blanshard and on May 16, 1851, appointed Douglas as successive Governors. During the time material, Douglas was the Factor of the Hudson's Bay Co. and Governor of Vancouver Island. The learned trial Judge has found : " . . . that a number of documents were signed by the members of various Tribes of Indians on Vancouver Island surrendering the lands occupied by them as follows . . ." then follow a recital of 14 agreements --ten from August 29, 1850 to February 8, 1851, when Blanshard 
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was Governor and four from February 6, 1852 (December 23rd) 1854, when Douglas was Governor. The learned trial Judge further held : 

Blanshard was Governor when the first 10 agreements were signed between the Hudson's Bay Co., and various Indian Tribes on Vancouver Island, but he did not sign any of them so far as any documents filed in Court, as exhibits disclose. 

and that Douglas " . . . was never specifically deputized . . . to enter into a treaty with the Indians of Vancouver Island . . ." The practice was to pay the Indians the purchase price against their signature by mark on blank paper to be filled in later as a deed. In 1854 the Saalequun tribe so surrendered their lands on Commercial Inlet, 12 miles up the Nanaimo River. For that surrender no deed was made up but the signatures or marks were obtained on blank paper against payment (ex. 8). Had the deed been completed it would have been substantially in the following form (ex. 8) : 

Know All men that we the Chiefs and people of the . . . Tribe who have signed our names and made our marks to this deed, on the . . . day of . . . do consent to surrender entirely and forever, to James Douglas the Agent of the Hudsons Bay Company, in Vancouver Island that is to say for the Governor, Deputy Governor and Committee of the same, the whole of the lands situate and lying between . . . 

The condition of, or understanding of this sale, is this, that our village sites and enclosed fields, are to be kept for our own use, for the use of our children, and for those who may follow after us, and the lands shall be properly surveyed hereafter ; it is understood however, that the land itself with these small exceptions, becomes the entire property of the white people forever, it is also under- stood that we are at liberty to hunt over the unoccupied lands, and to carry on our fisheries as formerly. We have received as payment . . . 

The accused contend that this arrangement was acted on throughout and therefore is binding, although the deed has not been drawn, and that the agreement so read is a Treaty between the band and Governor Douglas as the Governor of Vancouver Island and representing the Crown, whereby the Crown granted to the Indians the right "to hunt over the unoccupied lands, and to carry on our fisheries as formerly". That contention is not sound. Exhibit 8 is neither in form nor in substance a Treaty. 

The parties to a Treaty would necessarily be the Crown or an authorized official and the Indians, but the parties to this transaction are the Hudson's Bay Co. and the Indians ; the parties thereto are named as follows : for the Indians, the Chiefs and people; and for the other party, James Doug- 
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las, the Agent of the Hudson's Bay Co. on Vancouver Island. Further, the signatures and witnesses are officials of the Hudson's Bay Co. -- Charles Edward Stuart, Richard Gollidge and George Robson, Manager at the Nanaimo office. It is also signed "James Douglas, Governor, Vancouver Island", although he was then the Factor and is described in the document as the Agent of the Hudson's Bay Co. 

The Hudson's Bay Co. had the essential interest of entering into the document (ex. 8) with the Indians. Any rights of the Indians would be a cloud on the title of the Hudson's Bay Co. as the Crown had previously conveyed its title to the lands of Vancouver Island. 

On January 13, 1849 (ex. 6) the Crown had granted to the Hudson's Bay Co. the lands of Vancouver Island, and the interest of the Crown in those lands had therefore ceased until the time of the subsequent conveyance by the Hudson's Bay Co. On April 3, 1867, the Hudson's Bay Co. did reconvey to the Crown (ex. 7). Hence the acquisition of these lands from the Indians originated in the policy of the Hudson's Bay Co., not in any instructions from the Crown. It was afterwards that the Hudson's Bay Co. asked to be reimbursed for obtaining such surrender (Petition of March 25, 1861, ex. 11), and while the company held the grant of land it was to their interest to obtain these settlements for their trading posts. 

If the document (ex. 8) were a Treaty it would include a grant of rights or a promise of such rights from the Crown but in substance the document is a deed of surrender being granted by the Indians to the Hudson's Bay Co. The rights of hunting and fishing are not created by the document (ex. 8) nor granted by the Crown as in the case of a Treaty, but are asserted by the Indians as rights which they retain and are therefore excepted from the surrender which they are then making to the Hudson's Bay Co. In short, the document (ex. 8) excludes such alleged rights from the operative part; a Treaty as contended would include such rights within the operative part, either by grant or acknowledgment of their existence. 

It therefore follows that the document (ex. 8) is not a Treaty and is therefore not within s. 87 of the Indian Act and does not contain rights created by the Parliament of Canada by s. 87. As the Indians have not a Treaty within s. 87 of the Indian Act, there remains the question whether or not the Game Act is within the legislative jurisdiction of the Province and applicable to Indians not on their reserve. 
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In St. Catherine's Milling & Lumber Co. v. The Queen, supra, Lord Watson, in describing such rights under the Proclamation of 1763, said [p.54] that the aboriginal rights of hunting were "personal and usufructuary . . . dependent upon the good will of the Sovereign", and Sir William Blackstone in his Commentaries on the Laws of England, vol. 2, c. 26, p. 403 said : 

4. With regard likewise to animals ferae naturae, all mankind had by the original grant of the creator a right to pursue and take any fowl or insect of the air, any fish or inhabitant of the waters, and any beast or repitle of the field : and this natural right still continues in every individual, unless it is restrained by the civil laws of the country. And when a man has once so seized them, they become while living his qualified property, or if dead, are absolutely his own . . . 

Such rights would therefore appear to come within the B.N.A. Act, s. 92 (13), Property and Civil Rights in the Province, and head (16), Generally all Matters of a merely local or private Nature in the Province, and therefore within the legislative jurisdiction of the Province. 

In R. v. Robertson (1886), 3 Man. R. 613, the provincial enactment prohibiting any person having deer in his possession during the closed season, was held intra vires of the Manitoba Legislature as coming within the B.N.A. Act, s. 92 (13) and (16), and applicable to the accused Indian not on his reserve. R. v. Paling, [1946] 3 D.L.R. 54, 85 C.C.C. 289, 54 Man. R. 43, [1946] 2 W.W.R. 49, applied R. v. Robertson, supra, and held that the provincial enactment prohibiting an Indian hunting not on the reserve wild ducks from sunset Saturday to sunrise Monday was valid. 

In R. v. Hill (1907), 15 O.L.R. 406, the accused was held properly convicted under a provincial enactment for practising not on the reserve medicine for hire. Osler, J.A., at p. 410 said : 

I am, however, of opinion that the question submitted by the magistrate should be answered in the affirmative, and that the defendant was rightly convicted. 

The Indian Act does not profess to deal with all rights and obligations of an Indian. Nothing forbids him to acquire real and personal property outside of a reserve or special reserve, or to dispose of it, inter vivos at all events, as freely as persons who are not Indians. 

In conclusion, the section of the Game Act here in question is within the legislative jurisdiction of the Province and is here applicable to the accused Indians not on their reserve ; therefore the appeal should be allowed and the conviction of the Magistrate affirmed. 
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NORRIS, J.A.:--This is an appeal by the Crown from a judgment of Swencisky, Co.Ct.J., allowing an appeal by the accused, respondents on this appeal, from a conviction by L. Beevor-Potts, a Magistrate, upon a charge of having in their possession game, to wit, the carcasses of 6 deer during the closed season without being authorized to do so by a valid and subsisting permit under the Game Act contrary to the provisions of that Act. 

The facts on which the charge was founded are not in dispute. The accused were found on the Old Nanaimo Lake Road on Vancouver Island, British Columbia, in possession of the carcasses shot on the west slope of Mount Benson near Nanaimo, as food for the accused and their families. It is common ground that the place where the deer were killed and where the accused were found in possession of the carcasses is not in an unorganized district as defined in the regulations under the Game Act, but that the west side of Mount Benson falls within the definition of "unoccupied lands" referred to in the condition contained in a conveyance (ex. 8) of the land to the Hudson's Bay Co. from the predecessors of the two accused in the tribe or band to which the accused belong and from whom they are descended and that these lands formed part of the ancient hunting grounds of the tribe or band. This conveyance (ex. 8) and its condition are of great importance in this appeal. 

The foregoing facts being accepted, the Crown concedes that if the respondents who are native Indians are not within the prohibition contained in the Game Act of British Columbia they were lawfully in possession of the carcasses and were not guilty of the offence. 

It is agreed by the parties that a number of conveyances of land from Indians on Vancouver Island to the Hudson's Bay Co. executed within a year or so of the execution of ex. 8 contained the following condition : 

The condition of, or understanding of this sale, is this, that our village sites and enclosed fields, are to be kept for our own use, for the use of our children, and for those who may follow after us, and the lands shall be properly surveyed hereafter ; it is understood however, that the land itself with these small exceptions, becomes the entire property of the white people forever, it is also under- stood that we are at liberty to hunt over the unoccupied lands, and to carry on our fisheries as formerly. 

and that such condition is, on the evidence, to be taken as contained in ex. 8. Exhibit 8 was executed by some 159 Indian Chiefs and heads of families of the bands comprising the Nanaimo tribe of Indians, each of whom executed the docu- 
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ments by affixing his mark. The attestation clause is as follows : 

or 

Done at Fort Nanaimo/ Colvile Town 

December 

this 23rd day of September in the year of our Lord 1854 in presence of us who in the presence of each other, have hereunder affixed our names. 

Charles Edward Stuart Hudson's Bay Compy. i charge of Fort Nanaimo 

Richard Golledge Hudson's Bay Compys Service George Robinson -- Manager of the Nanaimo . . . . James Douglas Governor Vancouver Island 

(corrections and abbreviations as contained in the original document) 

The consideration for the conveyance was 636 white blankets, 12 blue blankets, 20 inferior blankets. From the exhibit and the evidence it appears that the blankets were not divided equally among those who executed ex. 8, but that the Chiefs and a few other Indians received "enhanced" consideration in the way of extra blankets. Apart from this, the consideration was roughly 3 blankets to each Indian. 

The evidence is that at the time ex. 8 was executed the tribal territory of these tribes included what is now the Old Nanaimo Lakes Road referred to in the information and the west slope of Mount Benson which is in the same general area. 

The learned County Court Judge delivered an exhaustive judgment allowing the appeals by the accused and quashing the convictions. He summarized his findings as follows : 

Briefly, to summarize the effect of my judgment, I hold that the document filed as ex. 8, though not signed by Governor Douglas in his capacity as Governor, is, nevertheless, a Treaty and, as a result, the two accused are entitled to the benefit of the exception contained in s. 87, of the Indian Act. 

I also hold that the aboriginal right of the Nanaimo Indian tribes to hunt on unoccupied land, which was confirmed to them by the Proclamation of 1763, has never been abrogated or extinguished and is still in full force and effect. 

The argument of counsel for the Crown appellant was made under the following heads : 

1. That ex. 8 is not a treaty within the meaning of s. 87 of the Indian Act and therefore the provisions of that section make the provisiopns of the Game Act of British Columbia applicable to the respondents because : 
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( a ) it is reasonable to suggest that any document which is a Treaty within s. 87 would show on its face that it is a treaty within the section ; 

( b ) a Treaty involves something more fundamental than a sale and purchase, viz., a basic difference between the parties ; 

( c ) a treaty is a formal document in which the terms are set out with a considerable degree of formality ; 

( d ) the word "treaty" in s. 87 refers to a political agree- ment to which the Crown must be a party or at the very least it must be an agreement made pursuant to authority conferred by the Crown on one party to the agreement. 

2. In any event, ex. 8 did not confer hunting rights -- the rights being rights reserved and not conferred -- s. 87 does not refer to rights acknowledged and only to rights conferred by a treaty. 

3. That as to the effect of the Royal Proclamation of 1763 : 

( a ) This has never had any application whatsoever to the Indians on Vancouver Island. 

( b ) If this Proclamation did ever apply to Vancouver Island, such application was excluded in 1849 by the Crown grant of Vancouver Island to the Hudson's Bay Company (ex. 6). 

( c ) In any event, any hunting rights conferred on any Indians on Vancouver Island had on July 7, 1963, the date of the alleged offence, been extinguished by legislation, such legislation being colonial and provincial legislation relating to game and the combined effect of s. 87 of the Indian Act and the B.C. Game Act. 

4. As to aboriginal hunting rights these had been by July 7, 1963, the date of the alleged offence, extinguished by colonial and provincial legislation and the combined effect of s. 87 of the Indian Act and the British Columbia Game Act. 

The submission of counsel for the respondents was as follows : 

A. The Game Act, properly construed, does not apply to the Re- spondents because they are entitled to hunt by virtue of a treaty made in 1854 between the Governor of Vancouver Island and the Indian tribes at Nanaimo (being the said Exhibit 8) and 

1. The Treaty reserved to the Indians the right to hunt over unoccupied lands. 



(628)     R. v. WHITE AND BOB     645



2. The Respondents, being descendants of the Indians who signed the Treaty, are entitled to claim the benefits it conferred on the Indians. 

3. The Crown was a party to the Treaty and in any event, hav- ing taken the benefit of the treaty, is bound by it. 

4. The "unoccupied lands" over which the Indians were given the right to hunt encompassed the whole of their ancient tribal territories. 

5. The Treaty referred to is a Treaty within the meaning of the Indian Act, Section 87, and therefore the Game Act does not apply to the Respondents. 

6. In any event the Legislature did not intend to take away the right to hunt confeered on the Indians by the said Treaty of 1854. 

B. 1. The Game Act, properly construed, does not apply to the Re- spondents because their aboriginal title to their hunting grounds and their right to hunt thereon have never been ex- tinguished, the aboriginal title being recognized under Inter- national law. 

2. The Crown grant of Vancouver Island to the Hudson's Bay Company in 1849 did not extinguish the aboriginal rights of the Indians because : 

(a) The Crown could not, by the exercise of its executive power to make a grant of land in 1849 extinguish the aboriginal title of the Indians. 

(b) The Crown did not convey the 'hunting grounds' of the Indians in the grant. 

(c) Crown grants to proprietary companies were always sub- ject to Indian title. 

(d) The evidence shows that it was never contemplated by the Colonial Office, the government of the Colony, the Hudson's Bay Company, or the Indians, that the grant should extinguish the Indian title. 

C. 1. As to the Royal Proclamation of 1763, that Proclamation guar- anteed the aboriginal rights of the Indians. 

2. That Proclamation applied -- and applies -- to Vancouver Island. 

D. If the Game Act, properly construed, applies to the Respond- ents, it is ultra vires the Province as being legislation in relation to Indians and lands reserved for the Indians because : 

(a) Prior to British Columbia entering confederation in 1871, no legislation had been passed extinguishing the aborig- inal right of the Indians to hunt. 

(b) After British Columbia entered confederation in 1871, it had no power to pass legislation in relation to 'Indians and lands reserved for the Indians'. 

E. The Indian Act, Section 87 does not operate so as to make the Game Act applicable to the Respondents. 

Notices under the provisons of the Constitutional Ques- tions Determination Act of British Columbia [R.S.B.C. 1960, 
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c. 72] were duly given by the respondents to the Attorneys- General of Canada and of British Columbia to the effect that the constitutional validity of s. 25 of the Game Act of British Columbia would be called into question in the hearing of this appeal in so far as that section purports to take away the respondents' right as Indians to hunt on unoccupied lands lying within the ancient tribal territories of the Nanaimo Indians pursuant to the treaty made at Nanaimo, B.C., in 1854 between Governor Douglas and the Nanaimo Indians, the Royal Proclamation of King George III of October 7, 1763, and the aboriginal title of the Indians and the respondents' right to be in possession of game as a result of such hunting. The Attorney-General of Canada was not represent- ed on the hearing of the appeal. 

Substantially for the reasons given by my brother Davey, which I have had the privilege of reading, I am of the opinion that ex. 8 is a "Treaty" within the meaning of s. 87 of the Indian Act. However, in view of the argument of counsel for the Crown, I think it is proper to add something further on that matter and to deal specifically with the matter of aboriginal rights and the applicability of the Royal Proclama- tion of 1763. 

On all of these three matters it is proper to consider the history of the position of the Indians on this continent and in particular on Vancouver Island from the earliest times, the recognition of that position by the nations which sought or obtained dominion over the Indians and over the lands which they occupied and therefore the international treaties by which that dominion became effective and the legislation Imperial, Canadian, and Provincial affecting these rights of Indians. It is most important also to consider the position and authority of the Hudson's Bay Co. and the position and au- thority of James Douglas as Chief Factor of the Hudson's Bay Co. and Governor of Vancouver's Island as it was then called. 

The Court is entitled "to take judicial notice of the facts of history whether past or contemporaneous" as Lord du Parqu said in Monarch Steamship Co., Ld. v. Karlshamns Oljefabriker (A/B), [1949] A.C. 196 at p. 234, [1949] 1 All E.R. 1 at p. 20, and it is entitled to rely on its own historical knowledge and researches, Read v. Bishop of Lincoln, [1892] A.C. 644, Lord Halsbury, L.C., at pp. 652-4. 

In order that my references on these matters may be understood from the beginning, I now state in general terms the conclusions to which I have arrived as follows: 
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( 1 ) The fact of aboriginal rights on conquest or "discovery" so called of "new" lands has been recognized throughout the centuries by all the European nations which con- tended for power on this continent. 

( 2 ) The Proclamation of 1763 was declaratory and confirm- atory of such aboriginal rights and applies to Vancouver Island. 

( 3 ) The document ex. 8 including the condition or under- standing hereinbefore quoted was a "Treaty" within the understanding of the Hudson's Bay Co. and Gover- nor Douglas and the Colonial Government and the In- dians and was therefore a "Treaty" within the contem- plation of s. 87 of the Indian Act. It confirmed the In- dians in their aboriginal rights of hunting and fishing, these being the rights essential to the survival of the Indians. These rights have never been surrendered or extinguished. 

( 4 ) As a result, the relevant restrictive provisions of the British Columbia Game Act under consideration on this appeal do not apply to the respondents. Any regulation of these rights would be a matter for the Parliament of Canada under s. 91 (24) of the B.N.A. Act, 1867. 

As to aboriginal rights : 

Clearly, if only as a matter of expediency, the original ex- plorers and their governments, with limited forces at their command and little or no knowledge of the country in which they were required to have dealings with the Indians, were bound to give recognition to "rights" of the native inhabi- tants. Motives, of course, varied from regard for fair deal- ing, through enlightened self-interest, to fear of death and destruction at the hands of savage tribes. The position of the conqueror in relation to the Indians has been well stated by Chief Justice Marshall in delivering the judgment of the Supreme Court of the United States in Johnson and Graham's Lessee v. M'Intosh (1823), 8 Wheaton 543, 5 Law Ed. 681 (at pp. 589-90) Wheaton) : 

Although we do not mean to engage in the defence of those prin- ciples which Europeans have applied to Indian title, they may, we think, find some excuse, if not justification, in the character and habits of the people whose rights have been wrested from them. 

The title by conquest is acquired and maintained by force. The conqueror prescribes its limits. Humanity, however, acting on public opinion, has established, as a general rule, that the conquered shall not be wantonly oppressed, and that their condition shall remain as eligible as is compatible with the objects of the conquest. Most usu- ally, they are incorporated with the victorious nation, and become 
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subjects or citizens of the government with which they are con- nected. The new and old members of the society mingle with each other ; the distinction between them is gradually lost, and they make one people. Where this incorporation is practicable, humanity demands, and a wise policy requires, that the rights of the con- quered to property should remain unimpaired ; that the new subjects should be governed as equitably as the old, and that confidence in their security should gradually banish the painful sense of being separated from their ancient connexions, and united by force to strangers. 

When the conquest is complete, and the conquered inhabitants can be blended with the conquerors, or safely governed as a distinct people, public opinion, which not even the conqueror can disregard, imposes these restraints upon him ; and he cannot neglect them without injury to his fame, and hazard to his power. 

But the tribes of Indians inhabiting this country were fierce savages, whose occupation was war, and whose subsistence was drawn chiefly from the forest. To leave them in possession of their country, was to leave the country a wilderness ; to govern them as a distinct people, was impossible, because they were as brave and as high spirited as they were fierce, and were ready to repel by arms every attempt on their independence. 

What was the inevitable consequence of this state of things? The Europeans were under the necessity either of abandoning the country, and relinquishing their pompous claims to it, or of enforcing those claims by the sword, and by the adoption of principles adapted to the condition of a people with whom it was impossible to mix, and who could not be governed as a distinct society, or of remaining in their neighbourhood, and exposing themselves and their families to the perpetual hazard of being massacred. 

The controversy which has arisen from time to time has been generally as to the nature and extent of those rights and as to whether or not they have been extinguished. 

The judgment of the learned Chief Justice is entirely con- sistent with the opinion of the Privy Council in St. Cather- ine's Milling & Lumber Co. v. The Queen, 14 App. Cas. 46, which will be referred to later. The judgment in Johnson v. M'Intosh, supra, was delivered at an early stage of exploration of this continent and when controversy as to those rights was first becoming of importance. Further, on the consideration of the subject-matter of this appeal, it is to be remembered that it was delivered only 5 years after the Convention of 1818 between Great Britain and the United States (erroneously referred to by counsel as the Jay Treaty) providing that the northwest coast of America should be free and open for the term of 10 years to the vessels, citizens, and subjects of both powers in order to avoid disputes between the powers. The rights of Indians were naturally an incident of the implementation of a common policy which was perforce effective as applying to what is now Vancouver Island and the territory 
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of Washington and Oregon, all of which were then Hudson's Bay territories. For these reasons and because the judg- ment in Johnson v. M'Intosh, supra, was written at a time of active exploration and exploitation of the West by the Americans, it is of particular importance. 

In the same judgment the learned Chief Justice dealt with the nature of aboriginal rights at pp. 572-4, as follows : 

On the discovery of this immense continent, the great nations of Europe were eager to appropriate to themselves so much of it as they could respectively acquire. Its vast extent offered an ample field to the ambition and enterprise of all ; and the character and religion of its inhabitants afforded an apology for considering them as a people whom the superior genius of Europe might claim an ascendency. The potentates of the old world found no difficulty in convincing themselves that they made ample compensation to the inhabitants of the new, by bestowing on them civilization and Chris- tianity, in exchange for unlimited independence. But, as they were all in pursuit of nearly the same object, it was necessary, in order to avoid conflicting settlements, and consequent war with each other, to establish a principle which all should acknowledge as the law by which the right of acquisition, which they all asserted, should be regulated as between themselves. This principle was, that discovery gave title to the government by whose subjects, or by whose author- ity, it was made, against all other European governments, which title might be consummated by possession. 

The exclusion of all other Europeans, necessarily gave to the nation making the discovery the sole right of acquiring the soil from the natives, and establishing settlements upon it. It was a right with which no Europeans could interfere. It was a right which all asserted for themselves, and to the assertion of which, by others, all assented. 

Those relations which were to exist between the dicoverer and the natives, were to be regulated by themselves. The rights thus acquired being exclusive, no other power could interpose between them. 

In the establishments of these relations, the rights of the original inhabitants were, in no instance, entirely disregarded ; but were necessarily, to a considerable extent, impaired. They were admitted to be the rightful occupants of the soil, with a legal as well as just claim to retain possession of it, and to use it according to their own discretion ; but their rights to complete sovereignty, as inde- pendent nations were necessarily diminished, and their power to dispose of the soil at their own will, to whomsoever they pleased, was denied by the original fundamental principle, that discovery gave exclusive title to those who made it. 

While the different nations of Europe respected the right of the natives, as occupants, they asserted the ultimate dominion to be in themselves; and claimed and exercised, as a consequence of this ultimate dominion, a power to grant the soil, while yet in posses- sion of the natives. These grants have been understood by all, to convey a title to the grantees, subject only to the Indian right of occupancy. 
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The history of America, from its discovery to the present day, proves, we think, the universal recognition of these principles. 

Referring to the British position and the Royal Proclamation of 1763 he said at pp. 596 : 

So far as respected the authority of the crown, no distinction was taken between vacant lands and lands occupied by the Indians. The title, subject only to the right of occupancy by the Indians, was admitted to be in the king, as was his right to grant that title. The lands, then, to which this proclamation referred, were lands which the king had a right to grant, or to reserve for the Indians. 

In St. Catherine's Milling & Lumber Co. v. The Queen, 14 App. Cas. 46, Lord Watson in delivering the opinion of the Judicial Committee of the Privy Council dealt with the nature of the Indian rights as follows : 

At p. 54 : 

Whilst there have been changes in the administrative authority, there has been no change since the year 1763 in the character of the interest which its Indian inhabitants had in the lands surrendered by the treaty. Their possession, such as it was, can only be ascribed to the general provisons made by the royal proclamation in favour of all Indian tribes then living under the sovereignty and protec- tion of the British Crown. It was suggested in the corse of the argument for the Dominion, that inasmuch as the proclamation re- cites that the territories thereby reserved for Indians had never "been ceded to or purchased by" the Crown, the entire property of the land remained with them. That inference is, however, at vari- ance with the terms of the instrument, which shew that the tenure of the Indians was a personal and usufructuary right, dependent upon the good will of the Sovereign. 

Page 55 : 

It appears to them to be sufficient for the purposes of this case that there has been all along vested in the Crown a substantial and paramount estate, underlying the Indian title, which became a plenum dominium whenever that title was surrendered or otherwise extinguished. 

Pages 58-9 : 

The Crown has all along had a present proprietary estate in the land, upon which the Indian title was a mere burden. The ceded territory was at the time of the union, land vested in the Crown, subject to "an interest other than that of the Province in the same," within the meaning of sect. 109; and must now belong to Ontario in terms of that clause, unless its rights have been taken away by some provison of the Act of 1867 other than those already noticed. 

Page 59 : 

. . . counsel for Ontario referred us to a series of provincial statutes prior in date to the Act of 1867, for the purpose of shewing that the expression "Indian reserves" was used in legislative language to 
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designate certain lands in which the Indians had, after the royal proclamation of 1763, acquired a special interest, by treaty or otherwise, and did not apply to land occupied by them in virtue of the proclamation. The argument might have deserved consideration if the expression had been adopted by the British Parliament in 1867, but it does not occur in sect. 91 (24), and the words actually used are, according to their natural meaning, sufficient to include all lands reserved, upon any terms or conditions, for Indian occupation. It appears to be the plain policy of the Act that, in order to ensure uniformity of administration, all such lands, and Indian affairs generally, shall be under the legislative control of one central authority. 

Section 109 of the B.N.A. Act, 1867, which became applicable to include in its terms British Columbia when the Prov- ince entered Confederation in 1871, reads as follows : 

109. All lands, Mines, Minerals, and Royalties belonging to the several Provinces of Canada, Nova Scotia, and New Brunswick at the Union, and all Sums then due or payable for such Lands, Mines, Minerals, or Royalties, shall belong to the several Provinces of Ontario, Quebec, Nova Scotia, and New Brunswick in which the same are situate or arise, subject to any Trusts existing in respect thereof, and to any Interest other than that of the Province in the same. 

In the present case the aboriginal rights of the Indians confirmed by the reservation or condition in ex. 8 did not pass to the Province of British Columbia as they were an "interest other than that of the Province in the same". See also A.-G. Que. v. A.-G. Can., 56 D.L.R. 373 at pp. 374, 377 and 378, [1921] 1 A.C. 401. 

In the judgment of the Supreme Court of Canada in Prince and Myron v. The Queen, [1964] 3 C.C.C. 2, [1964] S.C.R. 81, 46 W.W.R. 121, 41 C.R. 403, Hall, J. (per curiam), rec- ognizes the aboriginal right, and treats the provisions of the Game and Fisheries Act and the Manitoba Natural Re- sources Act as recognizing an existing right, and in effect excluding Indians hunting for food on unoccupied land from the restrictive provisions of the provincial legislation as to hunting and fishing. The learned Judge of the Supreme Court of Canada states [p. 5 C.C.C.] that he agrees with the rea- sons of Freedman, J.A., in his dissenting judgment in this case in the Manitoba Court of Appeal, [1963] 1 C.C.C. 129 at p. 138, 40 W.W.R. (N.S.) 234, 39 C.R. 43, who speaking of the suggestion that there might be unsportsmanlike meth- ods of hunting and fishing and the possibility of prejudice to the supply of game and fish if the Indians were not prevented from exercising their aboriginal rights of hunting said : 

The answer, however, lies in the education of the Indian so he will appreciate that what is in the best interests of the citizenry of Manitoba is also in his own best interests. The answer does not 
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consist in construing the section contrary to what appears to me to be its plain and dominant purpose. 

Hall, J., also stated [p. 5 C.C.C.] that he agreed with the statement of McGillivray, J.A., in R. v. Wesley, [1932] 4 D.L.R. 774 at p. 781, 58 C.C.C. 269 at p. 276, [1932] 2 W.W.R. 337, 24 A.L.R. 433, who said : 

"If the effect of the proviso is merely to give to the Indians the extra privilege of shooting for food 'out of season' and they are otherwise subject to the game laws of the Province, it follows that in any year they may be limited in the number of animals of a given kind that they may kill even though that number is not suffi- cient for their support and subsistence and even though no other kind of game is available to them. I cannot think that the language of the section supports the view that this was the intention of the law makers. I think the intention was that in hunting for sport or for commerce the Indian like the white man should be subject to laws which make for the preservation of game but in hunting wild animals for the food necessary to his life, the Indian should be placed in a very different position from the white man who gener- ally speaking does not hunt for food and was by the proviso to s. 12 reassured of the continued enjoyment of a right which he has en- joyed from time immemorial." 

It is to be noted that McGillivray, J.A., refers to the proviso in the Manitoba legislation as a matter of reassurance -- "the Indian . . . was by the proviso to s. 12 reassured of the continued enjoyment of a right which he has enjoyed from time immemorial". 

The aboriginal right is a very real right and is to be recognized although not in accordance with the ordinary conception of such under British law. In Amodu Tijani v. Secretary, Southern Nigeria, [1921] 2 A.C. 399 at p. 403, Viscount Haldane speaking of native rights said : 

There is a tendency, operating at times unconsciously, to render that title conceptually in terms which are appropriate only to systems which have grown up under English law. But this tendency has to be held in check closely. As a rule, in the various systems of native jurisprudence throughout the Empire, there is no such full division between property and possession as English lawyers are familiar with. A very usual form of native title is that of a usufructuary right, which is a mere qualification of or burden on the radical or final title of the Sovereign where that exists. In such cases the title of the Sovereign is a pure legal estate, to which beneficial rights may or may not be attached. But this estate is qualified by a right of beneficial user which may not assume definite forms analogous to estates, or may, where it has assumed these, have derived them from the intrusion of the mere analogy of English jurisprudence. Their Lordships have elsewhere explained principles of this kind in connection with the Indian title to reserve lands in Canada. See 14 App. Cas. 46 and [1920] 1 A.C. 401. 
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The last two citations undoubtedly refer to St. Catherine's Milling & Lumber Co. v. The Queen and A.-G. Que. v. A.-G. Can., both supra. 

As to the Royal Proclamation of 1763 : 

The Royal Proclamation of 1763 was declaratory and con- firmatory of the aboriginal rights and applied to Vancouver Island. 

For the British, the Proclamation of 1763 dealt with a new situation arising from the war with the French, in North America in which Indians to a greater or less degree took an active part on both sides, and incidentally from the Treaty of Paris of 1763 which concluded that war. The problem which then faced the British was the management of a continent by a power, the interests of which had theretofore been confined to the sea coast. As exploration advanced, the natives of the interior and the western reaches must be pacified, trade promoted, sovereignty exercised and justice administered, even if only in a general way, until such time as British settlement could be established. It was a situation which was to face the Imperial power in varying degree and in various parts of the continent until almost the close of the 19th century. In the circumstances it was vital that aboriginal rights be declared and the policy pertaining thereto defined. This was the purpose and the substance of the Royal Proclamation of 1763. The principles there laid down continued to be the charter of Indian rights through the succeeding years to the present time -- recognized in the various Treaties with the United States in which Indian rights were involved and in the succesive land Treaties made between the Crown and the Hudson's Bay Co. with the Indians. 

The effect of the judgment of Lord Chief Justice Mansfield in Campbell v. Hall (1774), 1 Cowp. 204, 98 E.R. 1045 is that the Royal Proclamation of 1763 is declared to have been the Imperial Constitution of Canada during the years 1763-1774 and had the effect of a statute. See The King v. Lady McMaster, [1926] Ex. C.R. 68 at p. 72 per Maclean, J.: "The proclamation of 1763, as has been held, has the force of a statute, and so far therein as the rights of the Indians are concerned, it has never been repealed." 

In his A History of the Canadian West to 1870-71 (1939) A.S. Morton has discussed the foregoing matters at pp. 257- 9 as follows : 

The cession of Canada by France to Great Britain, formally sealed by the Treaty of Paris, 1763, was necessarily followed by the organization of the territory involved. Only such phases of this 
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readjustment as may bear more or less directly upon the history of Rupert's Land call for attention here. The first decisions were registered in the Proclamation of October 7, 1763, after careful inquiries and many reports received from America. One of the Governments erected was that of Quebec. Its northern boundary was made to run from the head of the River St. John through Lake St. John to the south end of Lake Nipissing. Thus the claims of La Nouvelle France to all the territory to the north up to a narrow fringe on Hudson Bay occupied by the English Company were de- finitely set aside. Yet the southern boundary of Rupert's Land was in no way fixed. Indeed, it was not even mentioned. As the Company claimed to the height of land, and the northern boundary of Quebec was placed well to the south, the Proclamation left a strip of no-man's-land between. This was reserved as hunting-ground for the Red Men within which the White Men were not to settle. The western boundary of Quebec was drawn to run southward from Lake Nipissing, "crossing the River St. Lawrence and the Lake Champlain in 45 Degrees of North Latitude." West of this was again Indian Territory into which Europeans were not to migrate, but the Indians, and by implication the fur trade, were to be supreme. Any claim which Canada had to the North-West in virtue of La Verendrye's chain of forts ended when the western boundary of Quebec was thus fixed by law. On the other hand, the boundary of Rupert's Land is not so much as mentioned. The very silence of the Proclamation indicates that the rights of the Chartered Com- pany were unaltered. 

To discuss the many reasons for creating the great Indian Reservation would take us too far afield. The friendship of the Iroquois had, in certain phases, been a decisive factor in the late war on the side of the British, though their former treatment by the English colonists had all but thrown them into the arms of the French. It was due to the genius of Sir William Johnson, Superintendent of Indian affairs on behalf of the Imperial Government, that their hostility was allayed, so that the British could carry on campaigns through their territory and even gain battles with their help. The promise which won over the warlike Five Nations was that they would enjoy their territory undisturbed, and that no lands were to be taken from them but by formal purchase by HIs Majesty the King. Thus they would be protected from the dreaded encroachment of colonists. To us who have experienced the peaceful working out of such a policy, from the purchases by the Hudson's Bay Company of the rights to build their forts down to the long succession of Indian treaties which preceded the settlement of the North-West, this policy appears as doing no more than justice to the Indians, quite apart from the treaties which promised it to them -- no mere scraps of paper, surely. So far from precluding the manifest destiny of the White Race on this continent, it really provided for an orderly and peaceful expansion. 

. . . . . 

The colonists, however, had habitually ignored the Red Man, and now persuaded themselves that, with the French driven out, the West had become theirs. Real estate speculators and eager migrants, ignoring the treaties and the right of the Crown to create such an Indian Reservation, and dominated by an overmastering will to possess, poured across the Alleghanies and even beyond the Ohio. 



(638)     R. v. WHITE AND BOB     655



The inception and continued application of the principles of the Royal Proclamation of 1763 are summarized by Iding- ton, J., in Province of Ontario v. Dominion of Canada (1908), 42 S.C.R. 1 at pp. 103-4 [affd [1910] A.C. 637] : 

A line of policy of prudence, humanity and justice adopted by the British Crown to be observed in all future dealings with the Indians in respect of such rights as they might suppose themselves to possess was outlined in the Royal Proclamation of 1763 erecting, after the Treaty of Paris in that year, amongst others, a separate government for Quebec, ceded by that treaty to the British Crown. 

That policy adhered to thenceforward, by those responsible for the honour of the Crown led to many treaties whereby Indians agreed to surrender such rights as they were supposed to have in areas respectively specified in such treaties. 

In these surrendering treaties there generally were reserves pro- vided for Indians making such surrenders to enter into or be confined to for purposes of residence. 

The history of this mode of dealing is very fully outlined in the judgment of the learned Chancellor Boyd in the case of The Queen v. The St. Catharines Milling Co., 10 O.R. 196. 

See also the judgment of Chancellor Boyd last referred to at pp. 206 and 210-12. 

In Ontario Mining Co. v. Seybold (1900), 31 O.R. 386, Chancellor Boyd emphasizes the importance of uniformity of administration of Indian affairs and points out that the Proclamation of 1763 has been carried forward into s. 91 (24) of the B.N.A. Act, 1867, and that the provisions in favour of the Indians are to be construed broadly in their favour. At p. 395 he said (referring to St. Catherine's Milling & Lumber Co. v. The Queen (1888), 14 App. Cas. 46) : 

As to the power of the Dominion in the case of Indians and lands reserved for Indians (section 91 (24) ), it is decided that this was a bestowment of the exclusive power of legislation in order to ensure uniformity of administration as to all such lands and Indian affairs generally by one central authority, but that this was not inconsist- ent with the right of the Province to a beneficial interest in these lands available to them as a source of revenue whenever the estate of the Crown is relieved of the Indian title (p. 59). 

And as to the scope of "lands reserved for Indians," it is laid down that the phrase is sufficient to include all lands reserved upon any terms or conditions for Indian occupation (p. 59). That is to say, the expression is to be traced back to the Royal Proclamation of 1763, is not to be limited to reserves set apart under the provi- sions of a treaty, but is of larger scope covering all wild and waste lands in which the Indians continue to enjoy their primitive right of occupancy even in the most fugitive manner. But no doubt the phrase does include a treaty reserve such as "38 B." (See Spalding v. Chandler (1896), 160 U.S.R. at p. 403.) 
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The Proclamation while referring principally to Indians who were at the time known to the British, brought within its purview all Indians on lands over which Great Britain claimed dominion, that land being the unlimited west -- the territory which was then and for over a century after the Treaty known generally as Indian Territory. This land was known to exist, although a great part of it had not been ex- plored. The Proclamation is to be construed in accordance with the common understanding of the British expansionists of those days, who claimed the extension of dominion not in the terms of precise definition or of survey or of British settlement. In considering the applicability to Vancouver Island of the Proclamation, we are not concerned with the validity of such claim, but merely that the territory was claimed and that in its very terms the Proclamation covered all this territory. It reads in its relevant parts as follows [see vol. 6, R.S.C. 1952, pp. 6130-1] : 

And whereas it is just and reasonable, and essential to our In- terest, and the security of our Colonies, that the several Nations or Tribes of Indians with whom We are connected, and who live under our Protection, should not be molested or disturbed in the Posses- sion of such Parts of Our Dominions and Territories as, not having been ceded to or purchased by Us, are reserved to them or any of them, as their Hunting Grounds -- We do therefore, with the Advice of our Privy Council, declare it to be our Royal Will and Pleasure, that no Governor or Commander in Chief in any of our Colonies of Quebec, East Florida, or West Florida, do presume, upon any Pretence whatever, to grant Warrants of Survey, or pass any Patents for Lands beyond the Bounds of their respective Govern- ments, as described in their Commissions ; as also that no Governor or Commander in Chief in any of our other Colonies or Plantations in America do presume for the present, and until our further Pleas- ure be Known, to grant Warrants of Survey, or pass Patents for any Lands beyond the Heads or Sources of any of the Rivers which fall into the Atlantic Ocean from the West and North West, or upon any Lands whatever, which, not having been ceded to or purchased by Us as aforesaid, are reserved to the said Indians, or any of them. 

And We do further declare it to be Our Royal Will and Pleasure, for the present as aforesaid, to reserve under our Sovereignty, Protection, and Dominion, for the use of the said Indians, all the Lands and Territories not included within the Limits of Our Said Three New Governments, or within the Limits of the Territory granted to the Hudson's Bay Company, as also all the Lands and Territories lying to the Westward of the Sources of the Rivers which fall into the Sea from the West and North West as afore- said ; 

And We do hereby strictly forbid, on Pain of our Displeasure, all our loving Subjects from making any Purchases or Settlements whatever, or taking Possession of any of the Lands above reserved, 
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without our especial leave and Licence for that Purpose first ob- tained. 

And, We do further strictly enjoin and require all Persons what- ever who have either wilfully or inadvertently seated themselves upon any Lands within the Countries above described, or upon any other Lands which, not having been ceded to or purchased by Us, are still reserved to the said Indians as aforesiad, forthwith to re- move themselves from such Settlements. 

And Whereas Great Frauds and Abuses have been committed in purchasing Lands of the Indians, to the Great Prejudice of our Interests, and to the Great Dissatisfaction of the said Indians ; In order, therefore, to prevent such Irregularities for the future, and to the End that the Indians may be convinced of our Justice and determined Resolution to remove all reasonable Cause of Discontent, We do, with the Advice of our Privy Council strictly enjoin and re- quire, that no private Person do presume to make any Purchase from the said Indians of any Lands reserved to the said Indians, within those parts of our Colonies where, We have thought proper to allow Settlement ; but that, if at any Time any of the said Indians should be inclined to dispose of the said Lands, the same shall be Purchased only for Us, in our Name, at some public Meet- ing or Assembly of the said Indians, to be held for that Purpose by the Governor or Commander in Chief of our Colony respectively within which they shall lie ; and in case they shall lie within the limits of any Proprietary Government, they shall be purchased only for the Use and in the name of such Proprietaries, conformable to such Directions and Instructions as We or they shall think proper to give that Purpose ; And We do, by the Advice of our Privy Council, declare and enjoin, that the Trade with the said Indians shall be free and open to all our Subjects whatever, provided that every person who may incline to Trade with the said Indians do take out a Licence for carrying on such Trade from the Governor or Commander in Chief of any of our Colonies respectively where such Person shall reside, and also give Security to observe such Regulations as We shall at any Time think fit, by ourselves or by our Commissaries to be appointed for this Purpose, to direct and appoint for the Benefit of the said Trade : 

And We do hereby authorize, enjoin, and require the Governors and Commanders in Chief of all our Colonies respectively, as well those under Our immediate Government as those under the Govern- ment and Direction of Proprietaries, to grant such Licences without Fee or Reward, taking especial care to insert therein a Condition, that such Licence shall be void, and the Security forfeited in case the Person to whom the same is granted shall refuse or neglect to observe such Regulations as We shall think proper to prescribe as aforesaid. 

And We do further expressly enjoin and require all Officers what- ever, as well Military as those Employed in the Management and Direction of Indian Affairs, within the Territories reserved as afore- said for the Use of the said Indians, to seize and apprehend all Persons whatever, who standing charged with Treason, Misprisons of Treason, Murders, or other Felonies or Misdemeanors, shall fly from Justice and take Refuge in the said Territory, and to send them under a proper Guard to the Colony where the Crime was 
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committed of which they stand accused, in order to take their Trial for the same. 

Given at our Court at
St. James's the 7th Day
of October 1763, in the
Third Year of our Reign. 

GOD SAVE THE KING 

If the conception of the British claim and continual exten- sion of exploration be kept in mind, the use of the present tense in the expression "with whom We are connected, and who live under our Protection" is easily understood as refer- ring to all Indians on all territory claimed. The use of the term "for the present" presages the anticipated extension. 

The declaration in the Proclamation in the following words : 

And We do further declare it to be Our Royal Will and Pleasure, for the present as aforesaid, to reserve under our Sovereignty, Protection, and Dominion, for the use of the said Indians, all the Lands and Territories not included within the Limits of Our Said Three New Governments, or within the Limits of the Territory granted to the Hudson's Bay Company, as also all the Lands and Territories lying to the Westward of the Sources of the Rivers which fall into the Sea from the West and North West as aforesaid ; 

makes clear the inclusion of the western territories and the Indians thereon. 

The Hudson's Bay Charter of 1670 did not include a grant to the company of the territory which included Vancouver Island and the Island was not granted to the company until the document of January 13, 1849 (ex. 6 hereinafter referred to). The exclusion from the reservation of lands for Indians in the Royal Proclamation of 1763 of Hudson's Bay lands therefore did not apply to Vancouver Island. The aboriginal rights always existed on Vancouver Island and the Proclamation of 1763 also applied to the Island from the date of the British claim hereinafter referred to. 

In 1763 the full extent of the continent was not known, but the territories comprising it had been claimed by the British at least from the time of the Charter of Virginia in 1606 (C. M. Andrews, Colonial Period of American History, 1943, pp. 82-8). Such claims were subject to the recognition of the settlement and possession of territory by other European powers ; but since 1496 when Henry VII granted to John Cabot, in defiance of the Papal Bull of 1493, a patent to discover and claim for England all lands not actually occupied by other European powers (Thomas Rymer-Foedera etc. London 1711, vol. XII, pp. 595-6) England, and later Britain, had adopted the policy of claiming all land not actually rec- 
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ognized by it as in occupation by another European power. Sir Francis Drake's claim in 1579 to New Albion (as he called it) was of this order and comprised the coast of northwest America. The words of the plaque which he placed in the San Francisco area on the coast of California are as follows : 

BEE IT KNOWNE VNTO ALL MEN BY THESE PRESENTS IVNE 17 1579
BY THE GRACE OF GOD AND IN THE NAME OF HERR MAIESTY QVEEN ELIZABETH OF ENGLAND AND HERR SVCCESSORS FOREVER I TAKE POSSESSION OF THIS KINGDOME WHOSE KING AND PEOPLE FREELY RESIGNE THEIR RIGHT AND TITLE IN THE WHOLE LAND VNTO HERR MAIESTIES KEEPEING NOW NAMED BY ME AND TO BEE KNOWNE VNTO ALL MEN AS NOVA ALBION. 

FRANCIS DRAKE
Drake was seeking the Northwest Passage between the Atlantic and Pacific Oceans and turned back because of the cold. Records indicate that he reached at least the vicinity of the 48th parallel of north latitude which would be the west coast of Vancouver Island, the land "running on continually northwest as if it went directly to meet with Asia" (which corresponds to the bearing of the west coast of Vancouver Island) : Sir Francis Drake, The World Encompassed quoted by R. P. Bishop, Drake's Course in the North Pacific, B.C. Historical Quarterly, vol. 3, 1939, in which is published a chart of that course plotted from records, and his claim for the British Crown was for all the "Kingdome". The claim may be taken to have included Vancouver Island in view of the fact that it was made on Drake's return south after his exploration of the north part of the west caost. That claim was the foundation of later claims reinforced by explorations between 1778 and 1789 and the occupation of Nootka on the west coast of Vancouver Island (A.F.N. Poole, The Bound- aries of Canada, 42 Can. Bar Rev. 100 at p. 116 (1964) ). Various maps in the 18th century, notably that of Samuel Dunn of 1774, portrayed the claim of England to the west coast as part of the general claim of England to all North America north and west of the Great Lakes. Dunn's map is of importance as it was prepared at a time when the coast began to appear on maps, before the voyages to Vancouver Island of Captains Cook and Vancouver. It may be taken as relating to a date before 1763 as there were no English ex- plorations on the coast between 1763 and 1774, the date of the map. As such knowledge as there was of the coast includ- ing the west coast of Vancouver Island did not include knowl- edge of the existence of the Gulf of Georgia which separates 
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Vancouver Island from the mainland, the fact that Vancou- ver Island was not specifically shown on the map is not of importance and does not detract from the fact of the claim of the British to the north west part of North America. 

Captain Cook in his journal for the year 1778 refers to "New Albion" as covering the north west coast of North America. In that year he followed the coast line north to Alaska calling at Nootka on the coast of Vancouver Island en route. Bering, for the Russians, had established a claim to Alaska half a century before. 

The English and British claim, although vague and general was a claim asserted strenuously nevertheless, and as such covered part of the "lands and territories lying to the west- ward of the sources of the rivers which fall into the sea from the west and north west", which included Vancouver Island. 

There is some evidence that the Chinese endeavoured to establish a settlement on the west coast of Vancouver Island about the 5th century but Drake's claim of 1579 is the basis for the British claim to the Island and to British Columbia before 1763 (John Murray Gibbon, The Romantic History of the Canadian Pacific, 1937). 

The Proclamation of 1763 falls into five parts as affecting what is now Canada : 

(1) A recital of the need to protect the Indians in territory not having been ceded to or purchased by the British Crown. 

(2) A prohibition for the present and subject to further direction, against the grant by any Governor or Commander in Chief of any lands 

(a) beyond (i.e. to the West of) the heads or sources of any of the rivers which fall into the Atlantic Ocean from the West and North West (this being the unlimited West) and 

(b) any lands whatever which not having been ceded to or purchased by the British Crown were by the Proclamation reserved to Indians. 

(3) The Reservation for the use of the Indians of all the lands and territories not included within the limits of the Government of Quebec and of the authority of the Hudson's Bay Co., the territories of which, but not their extent, were known in a general way at the time and were then under regulation. The declaration goes on to a further inclusion for the benefit of the Indians : 
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"as also the Lands and Territories lying to the Westward of the Sources of the Rivers which fall into the Sea from the West and North West as aforesaid." 

(4) Prohibitory and regulatory provisions for the benefit of the Indians. 

(5) Administration of justice. Provisions for the apprehension and trial in the Colony of Quebec of fugitives from justice who might be in the Indian Territory. 

The facts of actual surveys or settlement on the west coast are not of importance. The Proclamation was made on the basis of a claim to dominion and its protective provisions became applicable in fact to Indians as their lands (the Indian Territory) came under the de facto dominion of representatives of the British Crown. 

It is to be noted that the Proclamation in its terms contemplates the direction and government by proprietaries such as the Hudson's Bay Co. This will be of importance later in the consideration of the position and authority of the Hud- son's Bay Co. and of James Douglas in respect of the reservation to the Indians in ex. 8 of hunting and fishing rights. 

The Proclamation of 1763 had the effect of a statute and the following statutes show that Vancouver Island was formally brought within the terms of the Royal Proclamation of 1763 for the purposes of the administration of justice by the statutory application of the provisions of the last para- graph thereof to that Island as part of the Indian Territory. 

On August 11, 1803, Imperial Statute, 43 Geo. III, c. 138, provided : 

. . . That, from and after the passing of this Act, all Offences com- mitted within any of the Indian Territories, or Parts of America not within the Limits of either of the siad Provinces of Lower or Upper Canada, or of any Civil Government of the United States of America, shall be and be deemed to be Offences of the same Nature, and shall be tried in the same Manner and subject to the same Punishment, as if the same had been committed within the Provinces of Lower or Upper Canada. 

and that the Governor or Lieutenant-Governor of Lower Canada might appoint persons wheresoever resident : 

. . . to act as Civil Magistrates and Justices of the Peace for any of the Indian Territories or Parts of America not within the Limits of either of the said Provinces, or of any Civil Government of the United States of America, as well as within the Limits of either of the said Provinces . . . for the Purpose only of hearing Crimes and Offences, and committing any Person or Persons guilty of any Crime or Offence to safe Custody, in order to his or their being conveyed to the said Province of Lower Canada, to be dealt with according to Law. 
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By Imperial Statute, 1 & 2 Geo. IV, c. 66 of July 2, 1821, to remove doubt, it was made clear that the last statute ap- plied to the territories granted to the Hudson's Bay Com- pany. The recital stated : 

And Whereas Doubts have been entertained, whether the Provisions of an Act passed in the Forty third Year of the Reign of His late Majesty King George the Third, intituled An Act for extending the Jurisdiction of the Courts of Justice in the Provinces of Lower and Upper Canada, to the Trial and Punishment of Persons guilty of Crimes and Offences within certain Parts of North America adjoining to the said Provinces, extended to the Territories granted by Charter to the said Governor and Company . . . 

. . . . . 

V. And be it declared and enacted, That the said Act passed in the Forty third Year of the Reign of His late Majesty, intituled An Act for extending the Jurisdiction of the Courts of Justices in the Provinces of Lower and Upper Canada, to the Trial and Punishment of Persons guilty of Crimes and Offences within certain Parts of North America adjoining to the said Provinces, and all the Clauses and Provisoes therein contained, shall be deemed and construed, and it is and are hereby respectively declared, to extend to and over, and to be in full force in and through all the Territories heretofore granted to the Company of Adventurers of England trading to Hudson's Bay ; any thing in any Act or Acts of Parliament, or this Act, or in any Grant or Charter to the Company, to the contrary notwithstanding. 

Throughout this statute successive references were made to "Indian territories" and other parts of America not within the limits of either of the Provinces of Lower or Upper Canada or of any civil government of the United States. 

By Imperial Statute, 12 & 13 Vict. 1849, c. 48, provision was made for the administration of justice on Vancouver Island. 

This statute, after reciting the Statutes of 1803 and 1821 and using the same words "Indian territories" and "other parts of America" etc. already referred to, went on to pro- vide : 

And whereas, for the Purpose of the Colonization of that Part of the said Indian Territories called Vancouver's Island, it is expedient that further Provision should be made for the Administration of Justice therein : Be it therefore enacted by the Queen's most Ex- cellent Majesty, by and with the Advice and Consent of the Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, and by the Authority of the same, That from and after the Proclamation of this Act in Vancouver's Island the said Act of the Forty-third Year of King George the Third, and the said recited Provisions of the Second Year of King George the Fourth, and the Provisions contained in such Act for giving Force, Authority, and Effect within the said Indian Territories and other Parts of America to the Process and Acts of the said Courts of Upper Canada, shall 
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cease to have Force in and to be applicable to Vancouver's Island aforesaid. 

Thus not only was the policy set out in the last paragraph of the Proclamation of 1763 carried through the three statutes as affecting the Indian Territories, but Vancouver's Island was stated in exact words in the Statute of 1849 to be part of the Indian Territories -- the territories referred to in the Proclamation. In my opinion the conclusion is ir- resistible that before and at the time of the execution of ex. 8 in 1854 and on and after April 1867 when Vancouver Island was reconveyed to the Crown the Proclamation applied to Vancouver Island and so far as the Indian hunting rights are concerned, it has never been repealed : See Campbell v. Hall (1774), 1 Cowp. 204, 98 E.R. 1045 ; The King v. Lady McMaster, [1926] Ex. C.R. 68 at p. 72 and there is no sug- gestion that they have ever been surrendered, the rights being in their "nature inalienable except by surrender to the Crown," in the words of Duff, J., in A.-G. Que. v. A.-G. Can., 56 D.L.R. 373 at p. 377, [1921] A.C. 401. Such sur- render would of necessity be to the Dominion Government or arranged with its concurrence : See Dominion of Canada v. Province of Ontario, [1910] A.C. 637, Lord Loreburn, L.C., at p. 646 : 

The Dominion Government were indeed, on behalf of the Crown, guardians of the Indian interest and empowered to take a sur- render of it and to give equivalents in return, but in so doing they were not under any special duty to the province. And in regard to the proprietary rights in the land (apart from the Indian interest) which through the Crown enured to the benefit of the province, the Dominion Government had no share in it at all. 

and A.-G. Que. v. A.-G. Can., supra, Duff, J., at p. 380 D.L.R. : 

The Dominion Government had, of course full authority to accept the surrender on behalf of the Crown from the Indians . . . 

See Indian Act, R.S.C. 1952, c. 149, the provisions of which in ss. 28, 37, 38 and 39 thereof carry out the policy of the Royal Proclamation of 1763 as interpreted in the St. Catherine's Milling & Lumber Co. case, 14 App. Cas. at p. 59. On the effect of the Royal Proclamation of 1763 see also Johnson v. M'In- tosh, supra, Marshall, C.J., at p. 694 of 5 Law Ed. ; Mitchel v. United States (1835), 9 Law Ed. 89 ; The King v. Lady McMaster, supra, Maclean, J., at p. 72 ; A.-G. Can. v. George, 45 D.L.R. (2d) 709, [1965] 2 C.C.C. 148, [1964] 2 O.R. 429. The appeal to the Supreme Court of Canada from the judg- ment in the last-named case has not been proceeded with, presumably because of the contrary conclusion reached by 
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that Court in Sikyea v. The Queen, 50 D.L.R. (2d) 80, [1965] 2 C.C.C. 129, [1964] S.C.R. 642. However, that decision does not affect the applicability to this case of the dicta of Roach, J.A., at pp. 712 and 713 D.L.R. as follows : 

It is clear that what was thus reserved to them [under the Royal Proclamation] was not mere possession but also the use of the lands. All our Indian lore tells us of the use to which the Indians had been accustomed to put those lands. They used them primarily -- to adopt the language in the recital -- "as their Hunting Grounds". They lived by hunting and foraging. The wild life inhabiting the forests, the lakes and rivers to a large extent was the source of their food supplemented only by what, in accordance with their primitive knowledge they were able to grow on the land. These were the essentials that were secured to them, not alone for their security but also as being essential to the "Interest" of the Crown. This use was not peculiar to the Indians in this part of Canada. It was common among the Indians throughout the whole Dominion. 

and referring to the 1930 agreement by which the Dominion ceded certain natural resources to the Prairie Provinces : 

I cite it merely for the purpose of indicating the recognition of the Federal Government of the rights of Indians which was exercised by them since time immemorial to hunt game for food in all seasons in those Provinces which rights have been similarily exercised by In- dians wherever they have lived throughout the Dominion. 

I am in complete agreement with the statement of Sissons, J., to the extent that it applies to the respondent Indians on this appeal in R. v. Koonungnak (1963), 45 W.W.R. 282 at p. 302, 42 C.R. 143 : 

This proclamation has been spoken of as the "Charter of Indian Rights." Like so many great charters in English history, it does create rights but rather affirms old rights. The Indians and Eskimos had their aboriginal rights and English law has always recognized these rights. 

The aboriginal rights as to hunting and fishing affirmed by the Proclamation of 1763 and recognized by the Treaty (ex. 8) still exist. The principle of their existence has been rec- ognized specifically in the legislation of many Provinces of Canada or by non-enforcement of provincial game laws af- fecting the rest of the population against Indians hunting game for food on unoccupied land. 

To the extent that the exercise of the rights needs regula- tion they come under the provisions of Head 24 of Section 91 of the British North America Act, 1867, "Indians and lands reserved for Indians". The policy of Canada is that its regula- tory laws should be applied uniformly throughout Canada. See St. Catherine's Milling & Lumber Co. v. The Queen (1888), 14 App. Cas. 46 per Lord Watson at p. 59 : 
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It appears to be the plain policy of the Act that, in order to ensure uniformity of administration, all such lands, and Indian affairs generally, shall be under the legislative control of one central authority. 

referred to by Boyd, C., in Ontario Mining Co. v. Seybold, 31 O.R. at p. 395. This is particularly important in the case of Indians, who are inclined to rove, a fact which has been accepted by the United States and Canada with reference to the movements of Indians to and fro across the Inter- national Boundary. A provision to this effect was included in the Jay Treaty of 1794 between Great Britan and the United States and confirmed by the Treaty of Ghent in 1814. 

The exclusive power of the Dominion Government to regulate the Indian hunting and fishing rights is accepted by Lord Watson in the St. Catherine's case, supra, at p. 60, as follows : 

The fact, that it still possesses exclusive power to regulate the Indians' privilege of hunting and fishing, cannot confer upon the Dominion power to dispose, by issuing permits or otherwise, of that beneficial interest in the timber which has now passed to Ontario. 

The Crown took benefits under the Treaty (ex. 8) and the hunting and fishing rights have been respected in British Columbia as in other Provinces ever since. It is now too late for this Province alone to attempt to take away rights which the Indians have had from time immemorial : See Buron v. Denman (1848), 2 Ex. 167 at p. 187, 154 E.R. 450, referred to in Secretary of State for India v. K. B. Sahaba (1859), 13 Moo. P.C. 22 at p. 86, 15 E.R. 9 (post) per Lord Kingsdown. 

It is well that what is now attempted by the enforcement of the game laws against the Indians in this case be under- stood. This is not a case merely of making the law applicable to native Indians as well as to white persons so that there may be equality of treatment under the law, but of depriving Indians of rights vested in them from time immemorial, which white persons have not had, viz., the right to hunt out of season on unoccupied land for food for themselves and their families. 

As to whether or not the document Exhibit 8 is a Treaty within Section 87 of the Indian Act : 

On this branch of this appeal as has been stated, I agree with the conclusions of my brother Davey and substantially with his reasons. What I have to say following is by way of detail and in extension of those reasons. The question is in my respectful opinion, to be resolved not by the application of rigid rules of construction without regard to the circum- 
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stances existing when the document was completed nor by the tests of modern day draftsmanship. In determining what the intention of Parliament was at the time of the enactment of s. 87 of the Indian Act, Parliament is to be taken to have had in mind the common understanding of the parties to the document at the time it was executed. In the section "Treaty" is not a word of art and in my respectful opinion, it embraces all such engagements made by persons in authority as may be brought within the term "the word of the white man" the sanctity of which was, at the time of British exploration and settlement, the most important means of obtaining the good- will and co-operation of the native tribes and ensuring that the colonists would be protected from death and destruction. On such assurance the Indians relied. In view of the argu- ment before us, it is necessary to point out that on numerous occasions in modern days, rights under what were entered into with Indians as solemn engagements, although completed with what would now be considered informality, have been whittled away on the excuse that they do not comply with present day formal requirements and with rules of interpre- tation applicable to transactions between people who must be taken in the light of advanced civilization to be of equal status. Reliance on instances where this has been done is merely to compond injustice without real justification at law. The transaction in question here was a transaction be- tween, on the one hand, the strong representative of a pro- prietary company under the Crown and representing the Crown, who had gained the respect of the Indians by his integrity and the strength of his personality and was thus able to bring about the completion of the agreement, and, on the other hand, uneducated savages. The nature of the trans- action itself was consistent with the informality of frontier days in this Province and such as the necessities of the oc- casion and the customs and illiteracy of the Indians demanded. The transaction in itself was a primitive one -- a surrender of land in exchange for blankets to be divided between the Indian signatories according to arrangements between them -- with a reservation of aboriginal rights, the document be- ing executed by the Indians by the affixing of their marks. The unusual (by the standards of legal draftsmen) nature and form of the document considered in the light of the circum- stances on Vancouver Island in 1854 does not detract from it as being a "Treaty". 

Exhibit 4 being a letter of instructions to James Douglas dated December, 1849, which was his authority in his dealing 



(650)     R. v. WHITE AND BOB     667



with the Indians and the disposition of land, makes it quite clear that the document (ex. 8) completed in pursuance of that authority was to be a treaty. It also affirms the existence and the nature of the aboriginal rights as subsequently stated in the judgment of Lord Watson in the St. Catherine's Mill- ing Co. case. This letter of instructions reads in part as fol- lows : 

With respect to the rights of the natives you will have to confer with the Chiefs of the tribes on that subject, and in your negotia- tions with them you are to consider the natives as the rightful possessors of such lands only as they occupied by cultivation, or had houses built on, at the time when the Island came under the undivided sovereignty of Great Britain in 1846. All other land is to be regarded as waste, and applicable to the purposes of colonization. Where any annual tribute has been paid by the natives to the chiefs, a fair com- pensation for such payment is to be allowed. 

In other Colonies the scale of compensation adopted has not been uniform, as there are circumstances peculiar to each which pre- vented them from being placed on the same footing, but the average rate may be stated at £1 pr head of the tribe for the interest of the Chiefs, paid on signing the Treaty. 

. . . . . 

The principle here laid down is that which the Governor and Committee authorize you to adopt in treating with the natives of Vancouver's Island, but the extent to which it is to be acted upon must be left to your own discretion, and will depend upon the character of the tribe and other circumstances. The natives will be confirmed in the possession of their lands as long as they occupy and cultivate them themselves, but will not be allowed to sell or dispose of them to any private person, the right to the entire soil having been granted to the Company by the Crown. The right of fishing and hunting will be continued to them, and when their lands are registered, and they conform to the same conditions with which other settlers are required to comply, they will enjoy the same rights and privileges. 

The language of the latter part of ex. 4 is particularly to be noted as containing "Treaty" language, viz., the refer- ence to the compensation to be "paid on signing the Treaty", the statement of the principle which Douglas is to adopt in "treating" with the natives of Vancouver's Island and that "the right of fishing and hunting will be continued to them". 

The reply of Douglas to the Colonial Secretary on May 16, 1850 (ex. 5), confirms the policy that was followed in connec- tion with all the Treaties including ex. 8 and the aboriginal rights of hunting and fishing and makes clear how the docu- ment was eventually completed. That reply contains the fol- lowing words : 

I have the honour to acknowledge your communication of De- cember 1849, stating in a more detailed form the views of the 
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Governor and Committee respecting the colonization of this Island, the rights of the Natives, and their instructions as to the extent to which these rights are to be respected. 

. . . . . 

I informed the natives that they would not be disturbed in the possession of their Village sites and enclosed fields, which are of small extent, and that they were at liberty to hunt over the un- occupied lands, and to carry on their fisheries with the same free- dom as when they were the sole occupants of the country. 

I attached the signatures of the native Chief's and others who subscribed the deed of purchase to a blank sheet on which will be copied the contract or Deed of conveyance, as soon as we receive a proper form, which I beg may be sent out by return Post. The other matters referred to in your letter will be duly attended to. 

In determining the question as to whether ex. 8 is a "Treaty" within the meaning of s. 87 of the Indian Act of Canada the golden rule of construction is to be applied, viz., that the grammatical and ordinary sense of the word is to be adhered to unless that would lead to some absurdity or some repugnance or inconsistency with the rest of the statute in which case the grammatical and ordinary sense of the word may be modified so as to avoid that absurdity, repugnance and inconsistency, but no further : Becke v. Smith (1836), 2 M. & W. 191 at p. 195, 150 E.R. 724; Miller v. Salomons (1852), 7 Ex. 475 at p. 546, 155 E.R. 1036. The Shorter Ox- ford dictionary, p. 2238, gives as a meaning of "treat", "To deal or carry on negotiations (with another) with a view to settling terms ; to bargain, negotiate", and of "treaty", "A settlement arrived at by treating or negotiation ; an agree- ment, covenant, compact, contract". In ex. 4, the instructions to Douglas under which ex. 8 was completed, words in the sense of the dictionary meaning quoted were used. The appli- cation of that meaning does not lead to any absurdity, repug- nance or inconsistency, and indeed, in the light of the his- tory and circumstances it is difficult to conceive of a term which would be more appropriate to describe the engage- ment entered into. 

In Francis v. The Queen, 3 D.L.R. (2d) 641, [1956] S.C.R. 618, Kellock, J., at p. 652 D.L.R. excluded the more formal meaning of the word "Treaty" as it is used in respect of international treaties. My brother Davey has, in my respectful opinion, effectively disposed of the argument that Kellock, J., meant that s. 87 applied only to those Treaties referred to in other sections of the Indian Act and I would merely add that in my opinion the word as used in the section should, for the reasons already stated herein, be given its widest meaning in favour of the Indians. See also s. 15 of the In- 
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terpretation Act, R.S.C. 1952, c. 158 and Worcester v. State of Georgia (1832), 8 Law Ed. 512 at p. 579 : "The language used in treaties with the Indians should never be construed to their prejudice." 

The learned Judge below made a finding that "there is consequently no reason to conclude that he (Douglas) was signing in any other capacity other than as Chief Factor of the Hudson's Bay Co., when the document dealing with the lands of the Nanaimo Tribes was signed in 1854 even though in the latter document he wrote the words 'Governor Van- couver Island" after his signature. Such words, I hold to be merely descriptive of the man and not descriptive of the ca- pacity in which ha was signing the document". Because of the fact that the Hudson's Bay Co. like other proprietary companies of the day, was an instrument of Imperial Policy as indicated by my brother Davey and for other reasons fol- lowing, with respect, I think that any question as to the ca- pacity in which Douglas signed the document, whether as Governor or as Chief Factor or Agent of the company, is of little importance. He was at the same time both Governor and Chief Factor and Agent of the Hudson's Bay Co. 

I propose now to deal with the position and authority of the Hudson's Bay Co. 

The original Royal Charter incorporating the Hudson's Bay Co. was granted by King Charles the Second in 1670. The original members of the corporation thus established were all persons who history indicates were persons very much in the Royal favour. The first Governor, Prince Rupert of Bavaria, had been a great leader of the Stuarts in the Civil War. The second Governor was James, Duke of York, afterwards James II of England, and the third was John Churchill, afterwards Duke of Marlborough. As the power of the Monarch was without effective Parliamentary restric- tion it is understandable therefore, that the corporation formed by the persons, should have "of our especial grace, certain knowledge and mere motion", not only the great trading monopoly granted to it in British North America, well protected by the clauses of the Charter, but also the "absolute" lordship and proprietorship granted of the ter- ritory saving "the faith allegiance and sovereign dominion" due to the Crown, its heirs and successors to be held "in free and common soccage" with the right to pass "reason- able laws, constitutions, orders and ordinances . . . for the good government of the said Company, and all governors of colonies, forts and plantations, factors, masters, mariners 
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and other officers employed or to be employed in any of the territories and lands aforesaid, and in any of their voyages . . . so always as the said laws, constitutions, orders and or- dinances, fines and amerciaments, be reasonable, and not contrary or regugnant, but as near as may be agreeable to the laws, statutes or customs of this our realm." The tenure by "full and common soccage" -- a tenure by service to be given by a corporation composed of persons in the Royal favour indicates the close, almost personal, relationship of the Grantee to the Sovereign who maintained his sovereignty in respect of the subject of the grant the company which was in this case responsible directly to the Crown and was to act as the instrument of Royal, and in more democratic days, of Imperial Policy. 

The extent of the territory over which the company was to have trading jurisdiction is set out in the following words : 

WE HAVE granted, and by these presents, for us our heirs and successors, DO grant unto the said Governor and Comapny, and their successors, that they and their successors, and their factors, servants and agents, for them and on their behalf, and not otherwise, shall for ever hereafter have, use and enjoy, not only the whole, entire and only trade and traffic, and the whole, entire and only liberty, use and privilege of trading and trafficking to and from the terri- tory, limits and places aforesaid ; but also the whole and entire trade and traffic to and from all havens, bays, creeks, rivers, lakes and seas, into which they shall find entrance or passage by water or land out of the territories, limits or places aforesaid ; and to and with all the natives and people inhabiting, or which shall inhabit within the territories, limits and places aforesaid ; and to and with all other nations inhabiting any the coast adjacent to the said ter- ritories, limits and places which are not already possessed as afore- said, or whereof the sole liberty or privilege of trade and traffic is not granted to any other of our subjects. 

The fact of the Charter as a monopoly is expressed in the strongest terms with provision for forfeitures against those infringing on the exclusive rights of the company "the one half of all the said forfeitures to be to us, our heirs and suc- cessors, and the other half thereof WE DO by these presents clearly and wholly, for us, our heirs and successors, give and grant unto the said Governor and Company, and their successors". Under this Charter there was not a grant to the company of the territory which was afterwards known as Vancouver Island and therefore the Proclamation of 1763 applied to the Island. 

The power of the company, its Governors and Chief Fact- ors and other officials to make laws and to enforce the laws is of the widest kind : 
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. . . AND FURTHER, of our especial grace, certain knowledge and mere motion, WE DO, for us, or heirs and successors, grant to and with the said Governor and Company of Adventurers of England trading into Hudson's Bay, that all lands, islands, territories, planta- tions, forts, fortifications, factories or colonies, where the said Com- pany's factories and trade are or shall be, within any the ports and places afore limited, shall be immediately and from henceforth under the power and command of the said Governor and Company, their successors and assigns ; SAVING the faith and allegiance due to be performed to us, our heirs and successors as aforesaid; and that the said Governor and Company shall have liberty, full power and authority to appoint and establish Governors and all other officers to govern them, and that the Governor and his Council of the several and respective places where the said Company shall have planta- tions, forts, factories, colonies or places of trade within any the countries, lands or territories hereby granted may have power to judge all persons belonging to the said Governor and Company, or that shall live under them, in all causes, whether civil or criminal, according to the laws of this kingdom, and to execute justice ac- cordingly ; and in case any crime or misdemeanor shall be committed in any of the said Company's plantations, forts, factories or places of trade within the limits aforesaid, where judicature cannot be executed for want of a Governor and Council there, then in such case it shall and may be lawful for the chief Factor of that place and his Council to transmit the party, together with the offence, to such other plantation, factory or fort where there shall be a Governor and Council, where justice may be executed, or into this kingdom of England, as shall be thought most convenient, there to receive such punishment as the nature of his offence shall deserve. 

The Charter gave power to the company "to make peace or war with any prince or people whatsoever that are not Christians" and in every way to protect the rights of the com- pany. 

The provisions of the Grant to the company of January 13, 1849 conveying Vancouver's Island to the company were definitive and confirmatory of the Charter of 1670 and spe- cifically dealt with the matter of colonization of the Island. It did not destroy the aboriginal rights which the Royal Proc- lamation of 1763 speaking prospectively in so far as Van- couver Island was concerned, affirmed. As was the case in the Proclamation the protection and welfare of the Indians was stressed and the lordship and proprietorship of the company (subject to the sovereign dominion of the British Crown) confirmed. The following paragraphs are noteworthy : 

And whereas it would conduce greatly to the maintenance of peace, justice and good order, and the advancement of colonization and the promotion and encouragement of trade and commerce in, and also to the protection and welfare of the native Indians residing within that portion of Our territories in North America called Van- couver's Island, if such island were colonized by settlers from the British dominions, and if the property in the land of such island 
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were vested for the purpose of such colonization in the said Governor and Company of Adventurers of England trading into Hudson's Bay ; but nevertheless, upon condition that the said Governor and Company should form on the said island a settlement or settlements, as hereinafter mentioned, for the purpose of colonizing the said island, and also should defray the entire expense of any civil and military establishments which may be required for the protection and government of such settlement or settlements (except, never- theless, during the time of hostilities between Great Britain and any foreign European or American power) : 

Now know ye, that We, being moved by the reasons before men- tioned, do by these presents, for us, Our heirs and successors, give, grant and confirm unto the said Governor and Company of Adven- turers of England trading into Hudson's Bay, and their successors, all that the said island called Vancouver's Island, together with all royalties of the seas upon the coasts within the limits aforesaid, and all mines royal thereto belonging : 

And further We do, by these presents, for Us, Our heirs and successors, make, create and constitute the said Governor and Com- pany for the time being, and their successors, the true and absolute lords and proprietors of the same territories, limits and places, and of all other the premises (saving always the faith, allegiance and sovereign dominion due to Us, Our heirs and successors for the same) ; to have, hold, possess and enjoy the said territory, limits and places, and all and singular other the premises hereby granted as aforesaid, with their and every of their rights, members, royalties and appurtenances whatsoever to them, the said Governor and Com- pany, and their successors for ever, to be holden of Us, Our heirs and successors, in free and common soccage, at the yearly rent of Seven shillings, payable to Us and Our successors for ever, on the First day of January in every year. 

The wording of the Hudson's Bay Co.'s Royal Charter of 1670 and the Royal Grant of 1849 leaves no room for doubt that it was contemplated that the Governor, Factors and other officials of the company should exercise on behalf of the company all the powers necessary to make such Treaties (in the broad sense as including accommodations) with the Indians and others which were considered necessary for the attainment of the objects of the Charter and the Grant, but as an arm of the Crown. Notwithstanding the informality of the transaction on the part of the Hudson's Bay Co., it was just as much an act of state as if it had been entered into by the Sovereign herself. 

In the Tudor and Stuart days a number of proprietary com- panies were formed by charter from the Sovereign in person. Of these the East India Co. and the Hudson's Bay Co. were the most powerful. Both were emanations of the Crown in a very close sense of the terms -- creatures of the Royal prerogative -- and in this respect at least there was great similarity between them. It is therefore useful in con- 
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sidering the position of the Hudson's Bay Co. as representing the Crown to refer to the opinion of the Judicial Committee of the Privy Council in Secretary of State for India v. K.B. Sahaba, 13 Moo. P.C. 22 at pp. 75-7, 15 E.R. 9, Lord Kings- down said : 

The general principle of law was not, as indeed it could not, with any colour of reason be disputed. The transactions of independent States between each other are governed by other laws than those which Municipal Courts administer : such Courts have neither the means of deciding what is right, nor the power of enforcing any decision which they may make. 

But it was contended on the part of the Respondent, that this case did not fall within the principle, for the following reasons:-- 

First. Because, as it was said, the East India Company did not stand in the position of an independent Sovereign ; that such powers of Sovereignty as were exercised on behalf of the Company were vested, not in the Company, but in the Governor-General and Council, who are protected by legislative enactments for what they may do in that character. . . . 

On the first point their Lordships are unable to discover any room for doubt. The careful and able review of the several Charters and Acts of Parliament bearing upon the subject which they had the ad- vantage of hearing at the Bar, has satisfied them that the law, as it stood in the year 1839, is accurately stated in the following passage in the judgment of Chief Justice Tindal in case of Gibson v. The East India Company (5 Bingh. N.C. 273), in which, after referring to various legislative enactments, he observes that from these --- "It is manifest that the East India Company have been invested with powers and privileges of a twofold nature, perfectly distinct from each other ; namely, powers to carry on trade as merchants, and (subject only to the prerogative of the Crown, to be exercised by the Board of Commissioners for the affairs of India) power to acquire and retain and govern territory, to raise and maintain armed forces by sea and land, and to make peace or war with the Native powers of India." 

At p. 86 : 

If there had been any doubt upon the original intention of the Government, it has clearly ratified and adopted the acts of its agent, which according to the principle of the decision in Buron v. Denman, is equivalent to a previous authority. 

The result, in their Lordships' opinion, is, that the property now claimed by the Respondent has been seized by the British Govern- ment, acting as a Sovereign power, through its delegate the East India Company ; and that the act so done, with its consequences, is an act of State over which the Supreme Court of Madras has no jurisdiction. 

It is abundantly clear, from the Charter of 1670 and the Grant of January 13, 1849, that the authority of the Hudson's Bay Co. as a delegate of the Crown and the authority of Doug- las as the Agent and Chief Factor of the company and Gover- 
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nor of the Colony extended to the exercise of the powers of the Sovereign. See A.-G. Can. v. Cain, A.-G. Can. v. Gilhula, [1906] A.C. 542, Lord Atkinson at pp. 545-6 : 

In 1763 Canada and all its dependencies, with the sovereignty, property, and possession, and all other rights which had at any time been held or acquired by the Crown of France, were ceded to Great Britain : St. Catherine's Milling and Lumber Co. v. Reg. (1888) 14 App. Cas. 46, at p. 53. Upon that event the Crown of England be- came possessed of all legislative and executive powers within the country so ceded to it, and, save so far as it has since parted with these powers by legislation, royal proclamation, or voluntary grant, it is still possessed of them. . . . The Imperial Government might delegate those powers to the governor of the Government of one of the Colonies, either by royal proclamation which has the force of a statute -- Campbell v. Hall (1774) 1 Cowper, 204 -- or by a state of the Imperial Parliament, or by the statute of a local Parliament to which the Crown has assented. If this delegation has taken place, the depository or depositaries of the executive and legislative powers and authority of the Crown can exercise those powers and that au- thority to the extent delegated as effectively as the Crown could itself have exercised them. The following cases establish these proposi- tions : In re Adam (1837) 1 Moo. P.C. 460, at pp. 472-6; Donegani v. Donegani (1835) 3 Knapp, 63, at p. 88; Cameron v. Kyte (1835) 3 Knapp, 332, at p. 343; Jephson v. Riera (1835) 3 Knapp, 130. 

I have no doubt that in enacting s. 87 of the Indian Act, Parliament recognized the fact that Indian Treaties would have been completed in degrees of formality varying with the circumstances of each case -- some with Government representatives, some with military commanders and others with frontier representatives of the great trading companies. It was necessary that those on the frontier be given wide powers and a wide discretion. So it was with Douglas. 

I have also no doubt that in enacting the section, Parlia- ment recognized the fact that it was at the time of Douglas particularly important for the maintenance of law and order that Indian rights be respected and interpreted broadly in favour of the Indians, not merely for the due administra- tion of law, but also for the safety of the settlers who con- stituted a minority of, at the most, 1,000 persons, there being 30,000 Indians on Vancouver Island alone, apart from the warlike tribes to the north, who always constituted a raiding threat and against whom the maintenance of friendship with the local Indians afforded a measure of security. The history of Indian troubles on the coast proved how important this consideration was. These being facts of history and notorious, it is reasonable to infer that Parliament had them in mind. 

In considering the authority of Douglas in relation to the question as to whether or not the document (ex. 8) was a 
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Treaty, Parliament would doubtless have also in mind that he governed either as the Chief Factor or Agent of the Hud- son's Bay Co. or as Governor, by the force of his personality and the respect which the Indians had for his word, and not by legislation or formal documents. He was almost iso- lated from the British Colonial Office and the head office of the company, as it took two months for his despatches to reach England and the same time for a reply to be re- ceived. These facts precluded him from obtaining specific authority when situations of emergency arose and changed from day to day. The Colonial Office was aware of this fact as is evidenced by a despatch of July 31, 1858, from Sir E.B. Lytton, Colonial Secretary, to Douglas. That despatch reads in part as follows : 

I have to enjoin upon you to consider the best and most humane means of dealing with the native Indians. The feelings of this coun- try would be stongly opposed to the adoption of any arbitrary or oppressive measures towards them. At this distance and with the im- perfect means of knowledge which I possess, I am reluctant to offer as yet, any suggestion as to the prevention of affray between the Indians and the immigrants. 

This question is of so local a character that it must be solved by your knowledge and experience, and I commit it to you in the full persuasion that you will pay every regard to the interests of the natives which an enlightened humanity can suggest. 

Let me not omit to observe that it should be an invariable condition in all bargains for treaties with the natives for the cession of lands possessed by them. 

That subsistence should be supplied to them in some other shape, and above all. that it is the earnest desire of Her Majesty's government that your early attention should be given to the best means of dif- fusing the blessings of the Christian religion and of civilization among the natives. 

Similarly, Lord Carnarvon, Acting Colonial Secretary, in a despatch dated April 11, 1859, instructed Douglas in part as follows : 

I have to acknowledge the receipt of your despatch of 9th February, Number 4, transmitting copies of communications which have passed between you and the House of Assembly of Vancouver Island between the 23rd of August and the 5th of February, last. 

I am glad to perceive that you have directed the attention of the House to that interesting and most important subject, the relations of Her Majesty's government and of the Colony to the Indian race. 

Proofs are unhappily still too frequent of the neglect which Indians experience when the white man obtains possession of their country, and their claims for consideration are forgotten at the moment when equity most demands the hands of the Protector should be extended to help them. 
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In the case of the Indians of Vancouver Island, and of British Columbia, Her Majesty's government earnestly wish that when the advancing requirements of colonization press upon the lands occupied by members of that race, measures of liberality and justice may be adopted for compensating them for the territory which they have been taught to regard as their own. 

Especially, I would enjoin upon you, and all in authority in both colonies, the importance of establishing schools of an industrial as well as an educational character for the Indians, whereby they may acquire the arts of civilized life which will enable them to support themselves and not degenerate into the mere recipients of emolu- mentary relief. If it is to be hoped that by such other means which your experience will enable you to devise, the Indians may in these, the most recent of the British settlements, be treated in a manner worthy of the beneficent rule of our gracious Sovereign. 

These instructions as to the dealings with the Indians are in terms similar to those which Douglas received in Decem- ber, 1849, from the Hudson's Bay Co. (ex. 4). 

The wide power which Douglas had and the authority which he exercised is exemplified by his Proclamation of November, 1858, when he was made Governor of the Colony of British Columbia. By that Proclamation he indemnified himself and others in respect of illegal acts previously done and after referring to the fact that by his Commission he had been authorized by Proclamation under Seal of the Colony to make laws for the peace, order and good government of the same, he went on to proclaim : 

Be it therefore known to all whom it may concern, that I, the said James Douglas, Governor of British Columbia, do hereby, in virtue of the authority aforesaid, enact and proclaim that every act, matter or thing bona fide done and performed for any of the purposes aforesaid, before the date of this proclamation, by me, the said James Douglas, or any other person or persons acting under my authority or direction, shall be deemed to be and to have been valid in Law, and that I, the said James Douglas, and the said other persons, shall be and hereby are severally and jointly indemnified, freed and discharged from and against all actions, suits, prosecutions and penalties whatever, in respect of any such act, matter or thing, and that the same shall not be questioned in any of Her Majesty's Court of Civil or Criminal jurisdiction in this Colony. 

And I do further enact and proclaim, that any declaration in writing, under the hand of the Governor, or officer administering the Government of British Columbia, to the effect that any act, matter or thing specified therein, was done or performed for any of such purposes, or under any such direction or authority as afore- said, shall for the purposes of this proclamation, be conclusive evidence of the matters stated therein, and shall be a sufficient dis- charge and indemnity to all persons mentioned in the said declara- tion in respect of the act, matter or thing specified therein. 

It is true that this Proclamation had reference to British Columbia, but it indicates that his authority was of the broad 
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nature referred to. Although on March 9, 1849, Governor Blanshard arrived as Governor, the authority continued to be exercised in fact by Douglas. The situation with which Blanshard was faced and the extent of his real power are referred to in British Columbia : A History by Margaret A. Ormsby, as follows (p. 99) : 

There, without salary, without headquarters, without law officers, without an army, without police and without a gaol, Queen Vic- toria's representative was expected to introduce the pattern of government existing in all British colonies. 

Lacking a private residence, Blanshard remained on board the Driver for almost the first month of his term; on her departure, he was given a room in the Fort where he remained until autumn. During those months he learned that the authority of the Honour- able Company ranked high above his and that the officers of the Company had methods of disciplining Company servants and Indians which were very different from his own. 

In the Colony of Vancouver Island, all the real power was con- centrated in the hands of James Douglas. In addition to his posi- tion as Chief Factor and as senior officer of the Board of Manage- ment, Douglas acted as the Company's Agent for the sale of lands, minerals and timber, and as Agent of the Puget's Sound Agricultural Company. With the exception of twenty-six-year-old Captain Walter Colquhoun Grant, as yet the only colonist, and Grant's eight men, everyone on Vancouver Island was an employee of a great mono- polistic trading company. By habit and by custom, everyone re- spected the decisions of the Chief Factor. To superimpose the in- stitutions of self-government on a society organized as a hierarchy would be a mighty task. 

Blanshard requested in November, 1850, that he be re- called and left the Colony in September, 1851. The Council was appointed by the Governor, the first Council being ap- pointed by Blanshard as he was preparing to leave the Island and thereafter by Douglas. In 1850 Douglas was appointed the Senior member of the Council. 

Douglas was appointed Governor of the Island on Septem- ber 1, 1851. At that time the settlement on Vancouver Island amounted to a fort at Victoria and residential and farming lands adjoining thereto. In 1853 on Douglas' recommenda- tion, his Council appointed Douglas' brother-in-law David Cameron as Chief Justice of Vancouver Island. The same historical authority (Ormsby) refers to this matter as fol- lows (p. 120) : 

Cameron had newly arrived in the Colony, and although the Governor had faith in his firmness and integrity, his past record was not too promising. After an unsuccessful career in business as a cloth merchant in Scotland and as manager of a sugar planta- tion in Demerara, he had obtained through Colvile a position as a clerk at the Company's Nanaimo coal-fields. 
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Cameron's appointment, following by a few months the addition of John Work, an old Hudson's Bay Company man, to the Council, was all that Staines, Langford and Skinner needed to convince them that Douglas drew no distinction between his duty as Governor and his position as Chief Factor of the Hudson's Bay Company. At the meeting of the Legislative Council, Cooper had approved the selection of Cameron; now he threw in his lot with the parson and the squire. Early in February, 1854, Staines drafted a petition to be laid at the foot of the Throne, and prepared a protest to be placed before the Duke of Newcastle, the Colonial Secretary, claiming that Cameron had an "improperly close family connexion with the Governor", that he was not a lawyer by profession and that he had "exhibited notorious and gross partiality, acrimony, malice and indecorum" in his official capacity. 

The protests referred to in the above quotation were not suc- cessful in obtaining any result from the British Government. Douglas' actions as the supreme power on the Island, either as the Agent and Chief Factor of the Hudson's Bay Co., or as Governor, were consistently upheld. He himself referred to the fact that he was "without legal advice, or intelligent assistance of any kind" (Ormsby, p. 122). The first lawyer did not arrive on Vancouver Island until 1858. The potential difficulties with Indians and the need that accomadations be made with them without delay is indicated by the follow- ing passage from Miss Ormsby's work (p. 127) : 

The need for defence against hostile Indians constituted a great binding force for the communities of Nanaimo, Victoria and Sooke. White settlers on Vancouver Island, numbering with their children no more than 1,000 persons, were surrounded by an Indian popu- lation of nearly 30,000. The Hudson's Bay Company maintained its reputation for excellent relations with the native tribes by speedy punishment of any outrage. To hunt a Cowichan murderer in 1853, Douglas organized among Company servants the Victoria Voltigeurs, a small group of volunteer militiamen, enlisted the services of the Royal Navy, and for the trial, empanelled a jury on Board the Beaver. The same year he had the bastion built at Nanaimo, and in 1856, when the arrival of northern Indians in great numbers caused consternation at Fort Victoria, he advised the Council to use public funds to organize a company of thirty Voltigeurs. 

The mere statement of the foregoing circumstances not only supports the authority of Douglas to complete the docu- ment (ex. 8) but also indicates the necessity for the same. In my opinion, these matters of history are to be taken as within the knowledge of Parliament when s. 87 of the In- dian Act was passed. 

Prior to British Columbia enetering into Confederation in 1871, no provincial legislation had been passed extinguish- ing the aboriginal rights of the Indians to hunt. By Ordin- 
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ances of the Colony of Vancouver in 1859 and 1862, statutes dealing with the preservation of game were passed and in 1870 the United Colony of British Columbia passed a further Act for the protection of game [see C.S.B.C. 1877, cc. 79 and 80]. In none of these statutes was there any prohibition applying specifically to Indians. It would have required spe- cific legislation to extinguish the aboriginal rights, and it is doubtful whether Colonial legislation, even of a specific kind, could extinguish these rights in view of the fact that such rights had been confirmed by the Royal Proclamation of 1763. That aboriginal rights were recognized by the pro- vincial authority is clear from the petition sent by the House of Assembly of Vancouver Island to the Colonial Secre- tary in 1861 (ex. 11). This reads in part as follows : 

1. THAT many colonists have purchased land, at the rate of One Pound Sterling per acre, in districts to which the Indian title has not yet been extinguished. 

. . . . . 

4. THAT, within the last three years, this Island has been visited by many intending settlers, from various parts of the world. Com- paratively few of these have remained, the others having, as we believe, been in a great measure, deterred from buying land as they could not rely on having peaceable possession; seeing that the Indian Title was still unextinguished to several of the most elegible agricultural districts of the Island. 

5. . . . THAT the House of Assembly, bearing in mind, that from the dawn of modern colonization until the present day, wars with aborigines, have mainly arisen from disputes about land, which by timely and moderate concession on the part of the more powerful and enlightened of the disputants concerned, might have been peaceably and economically adjusted; now earnestly pray, that Her Majesty's Government would direct such steps to be taken, as may seem best, for the speedy settlement of the matter at issue, and the removal of a most serious obstacle to the well being of this Colony. 

I. S. Helmcken
Speaker

February 6th
1861 

The fact that Indian rights had been recognized by the Colonial Government is supported by the terms of Union under which British Columbia entered into Confederation in 1871. The terms are to be found in the Order in Council of May 16, 1871, the Schedule to which contains addresses of the Senate of Canada and the House of Commons of Canada to Her Majesty, R.S.B.C. 1952, vol. 6, pp. 135-43. Those ad- dresses contain the following provision as to Indians : 

13. The charge of the Indians, and the trusteeship and manage- ment of the lands reserved for their use and benefit, shall be assumed 
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by the Dominion Government, and a policy as liberal as that hitherto pursued by the British Columbia Government shall be continued by the Dominion Government after the Union. 

To carry out such policy, tracts of land of such extent as it has hitherto been the practice of the British Columbia Government to appropriate for that purpose, shall from time to time be conveyed by the Local Government to the Dominion Government in trust for the use and benefit of the Indians on application of the Dominion Government; and in case of disagreement between the two Govern- ments respecting the quantity of such tracts of land to be so granted, the matter shall be referred for the decision of the Secre- tary of State for the Colonies. 

After British Columbia entered into Confederation it had no power to pass any such legislation in view of the provi- sions of head 24 of s. 91 of the B.N.A. Act, 1867. The scope of the Indian Act as applying to the regulation of hunting and fishing is very wide : see R. v. Jim (1915), 26 C.C.C. 236 at p. 237, 22 B.C.R. 106. 

In my opinion, therefore, the document (ex. 8) is a Treaty within the maening of s. 87 of the Indian Act. As has already been indicated, the right could only be extinguished by Fed- eral legislation as was done with respect to the shooting of migratory birds by the Migratory Birds Convention Act referred to in Sikyea v. The Queen, 50 D.L.R. (2d) 80, [1965] 2 C.C.C. 129, 49 W.W.R. 306, [1964] S.C.R. 642. That judgment upheld the judgment of the Manitoba Court of Appeal (Johnson, J.A., per curiam), 43 D.L.R. (2d) 150, [1964] 2 C.C.C. 325, 46 W.W.R. 65. With respect I agree with what the last-mentioned learned Judge said at p. 158 D.L.R. as follows : 

I cannot believe that the Government of Canada realized that in implementing the Convention they were at the same time breaching the treaties that they had made with the Indians. It is much more likely that these obligations under the treaties were overlooked -- a case of the left hand having forgotten what the right hand had done. The subsequent history of the Government's dealing with the Indians would seem to bear this out. 

To summarize, it is my opinion : 

(1) That aboriginal rights existed in favour of Indians from time immemorial. 

(2) That upon the British attaining sovereignty over British Columbia and in particular Vancouver Island the British Crown held a substantial and paramount estate -- a proprietary estate in the territory, the tenure of the Indians being a personal and usufructuary right (the aboriginal right) dependent on the goodwill of the Sovereign. 
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(3) That the right of the Indian respondents to hunt and fish on unoccupied lands was such a right. 

(4) That the Royal Proclamation of 1763 confirming such Indian rights applied to the territories claimed by the British with the exception mentioned in the Proclamation and applied in particular to Vancouver Island by virtue of the claim of Sir Francis Drake in 1579 and subsequent British claims to the Island. 

(5) That Vancouver Island was not within the exceptions mentioned in the Proclamation as it was not Hudson's Bay Co.'s land in 1763 and therefore the Indians' right of hunt- ing and fishing on unoccupied land applied to Vancouver Is- land. 

(6) That before Confederation these rights had been rec- ognized by British and Colonial Governments. 

(7) That before Confederation these rights could only be extinguished by surrender to the British Crown and after Confederation by surrender to the Dominion Government which alone has the power to regulate the exercise of these rights. 

(8) That after Confederation these rights had been rec- ognized by the Dominion and Provincial Governments. 

(9) That the said rights have been surrendered or extinguished. 

(10) That the document ex. 8 is a Treaty within the mean- ing of s. 87 of the Indian Act by virtue of the Royal Proc- lamation of 1763 as confirming aboriginal rights or per se because of its very nature and the circumstances of its com- pletion by the Hudson's Bay Co. as a delegate of the British Crown and James Douglas having the power to execute it either as the authorized representative of the delegate of the Crown --- the Hudson's Bay Co. -- or as Governor of Vancouver Island. 

(11) That the sections of the Game Act of British Columbia under which the prosecution has been launched do not apply to the two respondents as native Indians hunting for food on unoccupied land. 

Such is my opinion on the main issues. I have given the reasons therefor in detail. These will indicate my views on incidental matters arising. For the reasons stated the appeal of the Crown should be dismissed. 

LORD, J.A. (dissenting) :--I would allow the appeal for the reasons given by my brother Sheppard. I would, however, add these further observations : 
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In Francis v. The Queen, 3 D.L.R. (2d) 641 at p. 652, [1956] S.C.R. 618, Kellock, J., said in reference to s. 87 : 

I think it is quite clear that "treaty" in this section does not extend to an international treaty such as the Jay Treaty but only to traeties with Indians which are mentioned throughout the statute. 

When the statute is examined I think it is made quite clear that it has a restricted meaning in that it draws a dis- tinction between a Treaty and an Agreement or an under- taking. Section 112 (4) [of the Indian Act, R.S.C. 1952, c. 149] read as follows : 

112 (4) An Indian or members of a band shall not be enfranchised under this section contrary to the terms of any treaty, agreement or undertaking between a band and Her Majesty that is applicable. 

Section 89 (1) (b) reads : 

89 (1) For the purposes of sections 86 and 88, personal property that was 

(b) given to Indians or to a band under a treaty or agreement between a band and Her Majesty, 

shall be deemed always to be situated on a reserve. 

The Indian Act was revised and re-enacted in 1951, at which time Parliament evidently had knowledge of agreements or undertakings with Indians which could not be classed as Treaties, and where it was necessary to show that Parlia- ment intended to include such agreements it did so. I think it to be a reasonable conclusion that if it was intended to include such agreements in the exclusion of s. 87 it would have been so provided. In my opinion ex. 8 is simply an agreement for the sale of land between Indians and the Hudson's Bay Co. to provide for the acquisition of lands re- quired by that company for the purposes of its own business. Several similar agreements with other Indian tribes had been executed in 1850 when Blanshard was Governor and the learned trial Judge has held that "he (Blanshard) did not sign any of them so far as any documents filed in Court as Exhibits disclose". He also held that Governor Douglas was never deputized to enter into a Treaty with the Indians on behalf of Her Majesty's Imperial Government, and fur- ther, that when Douglas signed as "Governor Vancouver Is- land" such words were merely descriptive of the man and not descriptive of the capacity in which he was signing the document. 

The Crown Grant to the company (ex. 6) makes it clear that the paramount interest that the Crown had in convey- ing Vancouver Island was for the colonization of that area and for the promotion of trade and commerce. The only ref- erence to Indians is to be found in a recital which indicates 
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that the vesting of title to Vancouver Island in the company "would conduce greatly to . . . and also to the protection and welfare of the native Indians residing" on Vancouver Island. Nowhere in this Grant does the Crown make any reservation for the rights of Indians to fish and hunt. This might be explained by the fact that the Royal Proclamation of 1763 specifically excluded the Indians occupying the territory which had been granted to the Hudson's Bay Co. from participation in the benefits under the proclamation, including the use of the lands as hunting grounds. It would seem to have been the policy of the Imperial Government to leave the protection and welfare of such Indians to the Hudson's Bay Co. 

SULLIVAN, J.A.:--I agree in dismissing the appeal for the reasons given by my brother Davey in which I concur. 

Appeal dismissed. 

NOTES”

Dismiss appeal:   Sullivan, Norris, Davey
Allow appeal:  Lord, Sheppard
RPROC applies: Norris 
RPROC does not apply: Sheppard, Lord
No comment on RPROC: Davey, Sullivan
