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Prologue

Pursuant to section 22 of "An Act to Amend ttw Indian Act" ,19g5, c.27,
Parliament is to review a rcport on thc implementadon of thc Bill itself that was
submittcd by the Ministcr of Indian Affairs, as well as to undertate such other
investigations of thc Indian Act ils are deenred warrentcd. Since the Minister's
report was tabled in June of this year, neither the Housc nor the Senate has
proceeded to conduct thc legislatively required examinations. Concern about
Parliament's role in rcsponding to the nvo-year review requirement led the
l',{adve council of Canada in April and May of rhis year to seek all-party
agreement to a Special Joint Commince to conduct a full scale review and to
permit, as has been the practice in this decade, the panicipation of ex officio
members representing the NCC.

Unfornrnarcly, the govemment chose to ignore, even deny the existence of, the
NCC's Special Comminee recommendation. tnstea( the governnrcnt merely
utilized the Standing Orders that automatically refer all reports to Parliament to
the appropriate Standing commitrccs of the House and the Senarc.

The Standing Commiftee on Aboriginal Affain is now, in December of 1987,
beginning to review the Minister's rcport and related Indian Act issues. The
Senate Comminee on I-egal and Constitutional Affairs has indicated that
considenion of C-31 and the Ministcr's report will likely not occur until at least
February. The NCC has agreed to appear before both Standing Comminees.
Nevertheless, it is our belief that a special, possibly joint comminee is still
required to meet the spirit and letrcr of the various commitnnents made to
Indian peoples in 1985 by the government, by the legislation, and by both
Parliamenury Commiftees. Only through a special committee, adapted as in the
pirst to allow ex fficio participation by tndian reprcsentadves, can the Indian
Act regime inaugurated by Bill C-31 be effectively reviewed for further
amendment and improvement.

Since the Fall of 1986 the Native Council of Canada and its thineen affiliates
accross Canada have endeavored to keep faith, under increasingly difficult
circumstances, with the initial commirments of the Federal government that the
implementadon and review of the lndian Act and its 1985 amendments would



bc conductcd in a spirit of co-operation and openness. It is regretable that the

govemnrent and the currcnt Minisrcr of Indian Affairs have chosen to abandon

these first promises and chosen instead to disregard the fundamental legal and

moral obligadons they have for Indian peoplcs.

This Repon is not as complete or focussed as the Council would wish. Since

September of last year the monitoring, liaison and informational capaciry of the

NCC has been steadily eroded, first with the sudden termination of all
"co-implementationt' funding and then with the gradual tranformation of
relations beween Indian people and the Ministry of Indian Affaks from
cautious optimism to open confrontation.

As relations have deteriorated so too has our capacity to access Departmental
documenndon and to liaise with Deparrnental officials to anempt to discuss

and assist in the fair intcrpretation of the Act and to prevent unnecessary
delays in its implcmentation. Many individuals within the Deparrncnt have
proved helpful and sympathetic to the concerns and issues raised, and we thank

them. Unfornrnately, a politicization of senior management occured from
mid-1986 on as the Minister's and the government's policies increasingly led
them away from co-irnplementation and towards the implementation of a
hidden agenda. With this anitude, the need for effective Departmental and

govemment-wide implcmentation measures was foregone, a failure that we
view as far-reaching in is negative effecs on feileral policies and in the

damage brought to government-aboriginal relations.

Indian people are disressed to think that this same rend of panisan and

confrontational attitudes could be reflected within the Sunding Commi$ee on

Aboriginal Affairs and Northern Development. Despite a broadened autonomy

and mandate as provided by the MaGrath reforms, political direction from the

Government and the Minisrcr's office has increasingly inmrded into the

Committee's dcliberations and long-range planning. A meek and ill-informed
approach to the substantive issues and to Depanmental and governmental

accounabiliry does credit neither to the Commons Commimee nor to its role in

safeguarding the special relationship benveen Parliament and aboriginal
peoples. It mearly threatens to abandon the sense of tmst and faith that the
institution has painstakingly developed over the early years of this decade

through such innovations as the Special Parliamentary Task Forces on the
Indian Act and on Indian Self-Government.



Aboriginal pcoplcs art not on their own blessed wi& the kind of ready capacity
to drcr govenmrcntal policies and practices that is apparently necded under a
majoritarian systcm from which they have becn historically excludcd and in
which we are now a small minority. Given thc obvious conflicts that would be

invitcd by p'roviding power over aboriginal peoples and their intcrests at the

local and provincial concerns, the framers of Confedcration followed in the path

laid down by British policy in upholding thc spccial tnrst relationship betrveen

the ccntral govemmcnt and aboiginal peoples. In this tradition, Parliament
and Parlianrentary Committces have bcen charged with a unique task - to
pursuc an enlarged inrcrest on behalf of Canada's first inhabitants, cven when

this may seem, in the short run, to require that political risks be taken.

On behalf of the constituents of the Native Council of Canada, we submit ttris
Repon in faith that Parliament wilt respond with the enlargcd intcrcst intact.
We apoligizc for any inadequacies of the Report and we trust that
Parliamentarians will understand the prcssures imposcd on us by lack of
resources. We nevertheless hope that our suggestions for legislative, policy and
prog ammatic change, as well as for Padiament's future conduct in addressing
the Indian Acq wilt provide Partiamentarians with something of the review that
was absent from the Repon tabled on June 25th of this year by the Minister of
Indian Affairs in response to the legal requiremens of the legislation in
question.

The Executive
Native Council of Canada
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Part I
BiII C-31: Background to Amendments

The amendments to the Indian Act innoduced by Bilt C-31 in 1985 have a

long history. Thc first conrcmporary attcmpt to eliminatc discrimination in the

IndianSct (the Act) was in 1968-69, when the Liberal govemment of the day

drafted and tabled its "White Pap€r" on lndian policy. The 1969 White Paper

had a clear assessment in mind: that the Jndian Act regme was a colonialist and

racist one and that no amount of tinkering with it would dter its basic thmst
and effect. The answer then was simple - end the whole rcgime. Repcal the

Act.

Indian people generally agreed then and agree now with the assessment.

The system was, and remains, largely a colonialist one premised on the 
.

assumption that Indian communities would die off on their own accord as the
pressures and inducements of integration and assimilation led Indian pcople
away from their homelands and home communities. However, the conclusion
that was drawn in 1969 - that the Act must be rcplaced by a more effective
tool for assimilation - wils firmly and utrcrly rejected by Indian peoples. tn
essence, the "small - l" liberal philosophy that modvated the White Papcr
assumed that the aims of the Indian Act were acceptable, only the means were
abhorant.

1969 through to the early 1980s was a perid of tremendous policy change

in aboriginal affairs in Canada. Native peoples organized lasting political bodies
at the regional and national level. Led mostly by land-mark court cases such as

"Calder", "James Bay" and "Baker Lake", land claims negotiations based on
aboriginal title and on treaties were begun. Major shifts in the direction and

conuol over basic education, housing seryices, child welfare and other key
aspecs of Native existcnce were inaugurated, at least for stanrs Indians living
on reservcs. Economic development schemes - with greater or lesser
effectiveness - were developcd. Finally, Aboriginal peoples succeeded in
forcing their way onto the national Constitutional agenda in 1979-80, a success

that led, in 1981, to a major breakthrough in the protection and advancement of
aboriginal rights and hopes for aboriginal communiry growth and development:
the enrenchment of rights in the Constinrtion and the provision for on-going
Constitutional reform at the highest level of First Ministerid Conferences.
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So what about thc Indian Act? Although as many males as females had

suffered discrimination under the Act, pressurc for change in thc public, as well

as within the lndian community, didtt't really start until 1973 when the

Supreme Court of Canada uphetd s. 12(1Xb) of rhc Act against the Canadian Bill
of Riehts in the casc of Jeannette Lavell, despitc another provision of the Act
having been overnrned three years earlier by virnre of the Bill of Rights
guaranrces of equal treatmcnt. Jeannette Lavell's casc symbolized the

contradictions in Canadian law, especially as concerned sexual equality rights.

Nadve women's organizations, the NCC and non-lndian women's organizations

(realizing that widcr scxual cqualiry was under attack) began to rally for
change. Why did this not lead to effons to eliminarc such discriminatory
provisions as s. 12(1Xb) and 12(lXaXiv) in the 1970s?

Part of the answer is that from the early 1970s as well, DIAI{D bcgan

spending about Sl miflion a year in grans to surus Indian groups to rescarch

and develop policy options for amend,ing the lndian Acr The peoplc most
directly involved - nsn-status lndians - were not given such assistence and

were therefore excluded from panicipating in the policy review directed at

determining their future. The momennrm this funding gave other issues rcnded

to deflect organizational interest away from the discrimination issue. Another
part of the answer lies in the strarcgy pursued by Indians generally - but
especially in the National Indian Brotherhood - to hold the governmental desire

to make cosmetic but politically imponant changes to the Act hostage to Indian

desires to have more far-reaching legislative and policy change in the areas of
rights protecdon, land claims, treary implementation and increased conrol over

DIAI\ID operations.

Internal contradictions and dilemmas in government also delayed anempts

to end discrimination in the Act. DIAND's policy context - already one of the

most complex and internally inconsistent in government - would only be made

more difficult if tcns of thousands of new clients were added. The pressures to

ad&ess Indian necds and rights beyond the narrow confines of reserve

management would have to be addressed. In addidon, DIAND increasingly

looked to irs main client group - the bands and their chiefs and councils - for
legitimacy in advancing new programs and policies. Many bands saw dangers

in expanding the scope of the status system and there was significant opposition
to "repatriation" of non-stams lndians to band membership. Not the least of the

concerns was monetary, whether in rcrms of a feared dilution of existing
funding bases or in terms of having to spread Band "revenue" per capita
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distributions amongst a broader membership. In addition, any widespread
reinsatement threatcned change in the polidcal order on rnany reserves.

Beyond DLAND and the bands, there were additional contradictions in

federal poticy that did not encourage amendments to the Act. Two symbols of
this contradiction and the inenia it fostered carr be recalled. First, the 1970s

saw the federal Human Rights Act come into bcing to ensurc equaliry of access

and ueatement throughout governmcnt programs and services. The
government had the choice of either amending the Indian Act or excluding it
entirely from the Human Rights Commission'mandate. By choosing the latrcr
route - making the tndian Act the only federal legislation to be excluded from
the Commission's mandate - fts government signalled that it was not really
pressured to change the Act's discriminatory system. Ironically, even with
C-31, this exclusion continues tday.

A second example symbotizing inenia relates to the government's policy of
dealing with the I{CC and its cohsdtuents. In the mid 1970s the NCC dealt
primarily with the Minsiters of Justice and Social Development, largely because

DIAND then,'as now, excluded M€tis and non-saus Indians from their "active"

clientele. During this period the Federal government devised a "can't do"
defense for inaction on behalf of the l.[CC's rnembership. The line taken was

disarmingly simple, politically attractive and totally without foundation. The
government decided to hide behind a quasi-legal argument that "Mitis and

non-status Indians" were not within the ambit of s. 9l(24) of the B.N.A. Act. So

it wasn't a case - said federal Ministcrs - of not caring, it was a matter of
provincial jurisdiction. The dilemma purchased with this tactic was that
pressure from "status of women" advocates for change to the Indian Act would,
if given in to, lead to non-status lndians being made sarus Indians, a clear
denial of the bogus s. 9l(2a) argument.

A. Build-up to Amendment

It was not until the Canadian Ch:arter of Rights and Freedoms loomed on

the horizon that changes to the Act became a serious prioriry in government.

The Chaner's sexual equdiry provision, section 15, was due to come into force
on April 17, 1985 and it seemed clear that various sections of the Act could be,

and likely would be, stnrck down under the Charter.
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The Housc of Conrnons moved in 1982 to establish a review of the Indian

1\g1vis i vis the Charter, as well as to exarnine the issue of lndian self-
governmenr. A special sub-comminee of thc Commons' Indian Affairs and

Northern Development Comminee was stmck in mid-1982 to address the issue

of discrimination and recommend how to amend the Act. The sub-committee,

as well as the special Task Force on Indian Sclf-government that followed,
adopted a unique and imponant approach to its task by inviting ex fficia and

liaison membership from the Native Council of Canada, the Assembly of First
Nations, and the Native Women's Association of Canada. In addition, funding to

participate in the sub-Commiuee and Task Force reviews was promised to the

associations, although in the NCC's case the Secretary of Starc, not DIAI'ID,
provided funding and only very late in the process, for rcasons apparently
associated with a Treasury Board technicality that is still, in 1987, a problem for
the NCC.

In its first and second reports, rhe sub-committee/Task Forcc addressed

the wo main areas of concern that Bill C-31 also focussed on: discrimination in

the Act and band conuol over rrcmbership. Its recommendations are

summarized below:

Elimination of sexual discrimination and entitlement to stanrs and

band membership of fint generation children of mixed-marriages,
with further Parliamentary study being recornmended for the status

and membership entitlements of second and higher generation

mixed-marriage children. No loss or gain of sultus by marriage.

Automadc reinstarcrnent (with a 12 month waiting perid) to band

membership of all those persons who lost starus, including first
generation childrcn of 12(lXb) women.

Consideration of band conuol over membership not bc contemplated

under the Act but under a consdrutional provision for self-
government, using procedures that ensure that all people belonging to
the communities have the opponuniry to fully panicipate in decisions

on membership systems and other self-government matters..

Amendments to allow band control over non-lndian spouses resident
on reserves;
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FulI funding of all program and service cost increases, as well as

transitional funding and other resources including lands and economic

development. Federal repayment to bands of per<apia paymens

made rc lndian Women upon their being reinstated to membership;

Parliament to undertake funher stud.ies and develop
recommendations on:

- elimination of enfranchisment as a whole
- creation of an Aboriginal rights Commission
- recognition of traditional marriage and adoption under the Act
- elimination of discrimination against men and children
- development of a formula for tands/resources supplements to

bands tied to reinstaternent
- development of band control over nrembenhip in accordance

with international c ovenan ts, inc I udin g appeal mec hani sms.

In 1984 the federal government moved in response to the two reports
from Parliarnent and tabled two Bills, Bill C-47 and Bill C-52. C47 proposed the

eliminadon of all sexud discrimination and the reinstatement to sarus
(including band membership) of all women and their first generation children
discriminated under the Act. In a companion move, BiU C-52 was developed to
allow bands and groups of bands, including non-sa$s communitics, to form
together to develop self-government legislation which would include broad
guzuantees for participation and would lead to membership control. In other
words, the federal government adopted at least the essence of the all-parry
Parliamentary committ@'s recommendations to keep membership control and

reinstatement distinct, thereby avoiding conflicts beween the two dimensions.

C-4lwas approved in the House of Commons in 1984 but died in the

Senate with the end of the session and the end of the thirry-second Parliament.
C-52 was tabled late in the session in 1984 as an effon at opening discussion of
self-government.

Because the deadline for action was pending with the Charter due to come
into effect in April, 1985, the new federal adminisuation moved fairly quickly
to draft up Bill C-31. However, the momenum for change on the
discrimination issue became closely tied to pressure for greater Indian
self-government, and the two dimensions became overlapped and confused.
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Against thc advicc of thc Parliamentary committee, the new Ministcr, David
Crombie, tried to "bdance conflict" through amendments to the lndian Act,
instead of seeking a scparac route to self-governmcnt control over
membership.

As originally tabted in Parliament, Bill C-31 tried to accomplish ttree
distinct ends:

termination of discrimination in the Act;
reinstatement and restoration of starus; and
provision of band membership control within the Act.

Attempting to link band membership control with addressing the

discrimination issue meant that the relatively simple and straight-forward
legistative task representcd by the latrcr objective was made vastly morre

difficult and prone to controversy. The Minister characrcrized his draft
legislation as a "compromisc" between conflicting aims, and he was partly
correct. However, the conflict wils not betrpeen bands and thosc being
reinstated, it was benveen amending the Act to make in "morr fair" within its
colonialist consraints and attempting to use the Act as the basis for
self-government.

What BiU C-31 promised was to sponsor and worsen cogflict benpeen nvo
classes of Indian people that the Act had itself created. It was precisely in
order to avoid this false conflict that both Parliamentary Comminee reports had

recornmended that self-government and ending discrimination be completely
separated.

B. The hocess of Amendment

BiU C-31 was considered by Parliamcnt in hearings from late January to
late June of 1985. The NCC panicipated in almost every day's hearings in the

Commons, and attempted to facilitate the onerous task of "clause-by-clause"
analysis by the House and Senate Commiuees. Within the constraints of the
legislation's mixed objectives, the NCC was generally successful, as witnessed in
some of the changes inroduced to the legisladon during Parliamentary review:

o

a

o

. revision to s. 4.1 to insure that band members, as opposed to

l*
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status flEmbcrs, would not be descriminated against in terms of
key benefits, programs and services.

. revision to s. 6 (lXa) to insure that C-31 was not used as

an excuse to drop names from existing Band Lists;

. revision to s. 6 to allow persons covered under the former
s. l2(1)(aXi) & (ii) to be eligible for reinstatement, if not for
reasons for former loss of stanls, then at least on other grounds
mentioned in s. 6.

. rcvision to s. 6(3) and 11(3) to ry and insure that parental
survival was not made a condition for rcinsu[ement;

. revision to s. 7 to try and insure that tndian women and their
children who became entitled under the old s. 11(lX0 were not
stripped of the oppormnity of reinstaremenr;

. revision to s. 14.2(6) to insure that oral and affidavit evidence
could be introduced for the purposes of protest investigations.

. opposing an attempt to amend the Bill to allow Bands to
perrnanently hold up reinstatements and to cut off reinstatements
afrer a few years.

The NCC was less successful in seeking changes to several key areas that
are now plaguing the implementadon of the legisladon:

. to ensure equaliry and fairness in the treatment of illegitimate
children and tndians enfranchised for reasons other than sexual

discrimination;

. to clarify and give teeth to the "acquired rights" to
reinstatement to membership;

. to ensur€ that all members of a band, including renrrning members,
have the oppornrniry to panicipate effectively in desions on band
membership;
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. to insure that band control over residence wzui not used to exclude

psrsons from membenhip and rights to rcside on rescrve;

. to reguire clear, yet Indian controlled, aPpcal procedures from band

membcrship dccisions;

o to clarify the response-obligation of the Minister to requests under

s. 17 or under s. 2 and 73 for band recognition.

. ro place a clear financial obtigation on the Crown'to pick up new

costs associated with reinsurrcment to avoid penalization of
reinstatees.

The Minisrcr of the day appeared to recognize that these laner issues did

raise serious questions of justice. For that reason, and in keeping with the

principle of "co-implementation'!, Hon. David Crombie undertook, through the

Committec, to ensure on-going funding to the NCC and other organizations to

allow us to assist our membership to understand and zrccess the revised Indian

Act, to allow for on-going monitoring and to facilitar consultations on
implementation problems as they iuose. Within a year, this commitrnent had

been totally abrogated.
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Part [I.

Analysis of Implementation: 19E5-1987

It is now commonplace for Indians to view the period between June 28,

1985 and June 28, 1987 as one of uemendous anxiety, fnrstration and

confusion. The datc - June 28, 1987 - has gathered around it an almost
mythical qualiry of high anticipation coupled with sudden disappointment and

occasional tragedy. Technically, two things happened on that date: a review of
the implementation of the legislation was to begin and all persons entitled to
stafts as of that date would dso become entitled to band membcrship, subject

to the exception that if their band had dready taken control over membership,
they were subject to the code's rules and could be dis+ntitled for any reason,

including former loss of staus.

The problem with this technical realiry is that it sponsored a major conflict
beween newly entitled Indians and their relations on reserves. Bands -controlled by those who hadn't been discriminated against under the old system

- were given almost total freedom to discriminate against all potential
reinstatees, including l2(1Xb) women, as long as they acted quickly. Given the

absense of clear federal policy on resourcing reinstatees so as not to penalize
"open" bands, it is not surprising that many bands chose to discriminate,
sometimes in highly innovative ways. On the other hand, Indians seeking
reinstatement were almost totally dependent on the degree of efficiency in
DIAND and on good luck if they were to get registered in time to have even the

hope of influence within their communities over the nanrre of the membership

systems being looked at. '

During the initid Z-yea,r perid, only those persons who became entitled
under secdon 11(1) - mostly women involuntarily enfranchised upon marriage
and children born after 1985 to two Band members - were to be reinstated to
band membership. Needless to say, a great many bands and councils have

persisted in the assumpdon that the two year dme period was a "deadline" of
sorts and as recently as early June many bands were under the impression that
if they did not act by June 28th, they forfieted the right to develop their own
band membership system. This may explain the very high numbers of band
code submissions in June of this year. It may also explain the extremely
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variable quality of thc codes involved.

Another motivation for bands to act within the two year period was that

they could legally discriminatc in their codes against persons entitled under

section 1l(2) - atl those persons who werc reinstarcd bccausc of loss due to

non-sexual discrimination and those who werc fint.time rcgistrants. The corc

of thc dcbate over C-31 has revolved around this issuc.

Because of the two year " grace pcdd", which favoured band codc

development in the abscnse of significant rcinstatement pressure, non-satus
Indians narrually felt that they too faced a deadline. This was reflected in two
ways. For section I l(1) persons, especially women effected by s. 12(1Xb) of the

old act, a kind of "race for democracy" was in place. Although technically
enritled to membenhip and status as of April 17th, 1985, they had to prove

registration if their new entitlement was to mean anything tangible or be

respected by anyone. If they managed to get reinstated beforp their Band
sought a consent for a memberhsip code, they could, possibly, participaa in the

communiry decision, especially imponant as the rules being developed affected
their own and their children's entitlement to membership. Most such women
did not, at the time, realize that a narrow interpreation of "elector" (discussed

in Part Itr below) would also effecdvely be used to deny them such
panicipation even if they suceeded in winning the race to be registered.

Those Indians entitled under s. 11(2) faced a different challenge. Many of
them - especially never-registered Indians - knew that documenting
endtlement was going to be much more difficult than in the case of l2(1Xb)
women. The problem was that if they wercn't registered, they had no access to

federal program benefits.

A. Registration

As shown at Charts I and II below, the backlog of registration is still
unaccepably long. A year ago the NCC forcast that at then-current rates,
people could wait up to 6 or 7 years for reinstatement, and the data to
September of this year does not indicate any shortening of this estimate. It is
true that the average time bcnrseen receipt of applicadon and processing

completion is considerably less - about 2ll2 years. This is still far too long, of
course, and by far the greatest number of registrarions over the past two years

have been for relatively easily documented cases of formerly enfranchised
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adults and their children. The relatively high hrm-over amongst DLAND
reinstatement ofEcials also tesdfies to a still evident problem. Without an

increase of resources in DIAI'{D and for Native associations, the backlog could get

longer.

There appears to be two signal reasons for the backlog: low investment of
pcrsonncl and resourcing by DIAND, and a poorly developed and poorly
communicated policy on evidence for entitlement.. In tcrms of pcrsonnel and

resourcing, the problem is simply that DIAI.ID has not invesrcd enough
person-years early enough and with enough training to accomplish the task set

out.

Reinstatement officials have constantly referred to the difficulties of
dealing with poorly prepared and documenrcd applications at a distance with
cliens who are frequently confused and isolated in their efforts at satisfying
documentation demands. As many as a third of all applications received are

without necessary documents. In our view, the solution to this problem is
simple - institute a more realistic documentation policy and reinstate and

upgrade the applicant assistance funding provided to the NCC and is affiliates
that was cut off premarurely in the fall of 1986.

Indian peopte are particularly disadvantaged in having to "document their
existence". Aside from the problems incurred by lower education levels and

poorer suppon systems, Indian people have relatively compressed

documentary (as opposed to oral) histories. Moreover, they face an incredibly
complex legisladve requirement to "classify" reinsatees into upwards of several

dozen or so different entitlement categories. The list of possibte documentation

sources to be reviewed is tnrly astonishing. In addition, DIAI'{D has a relatively
poor data base before 1951 and is drawing upon the relatively "soft" data from
often poorly maintained Band and reary annuity lists - neither of which
establish clear links to, or prove exclusion from, former affiliation with Bands.

While the exercise may produce top-notch archival researchers and historians

in DIAND, it is not at all clear that such meaures are either necessary or
legirimate.

A second feature of the registradon data illustrarcs rather uneven coverage

of the regions. In the NCC's experience this has two causes - lack of grass-roots

assistance prograrns capable of assisting in compledng registration
documenation and unevenness of documenudon availabiliry. The Yukon is a
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czse in point. Bccausc of difficulties in obtaining birth rtgistration data for
many applicants, thc Council of Yukon lndians sought agreernent from DLAND to
allow for the systcmadc usc of affidavits coupled with the safe-guards of its
own well established system for proving beneficiary entitlement under the

Yukon land ctaim. Because there appears to be a poorly developcd policy on the

acceptabiliry of affidavits, this request was turned down. Because, in addition,
many applicants have as a result turned to using death cenificates to prove
affiliation, the recent "parental death rule" moritorium on regisrations
(discussed in Part III below) has hit the Yukon particularly hard.

Our data does not show the levcls of automatic reinstatement to band
membership. The reason is that there is a current controversy about how many
peopte are in fact so entitled. Bill C-31, in sections 10(6) through 10(11), ses
out a rather confusing set of rules about when membcrship systems take effect,
who is resonsible for maintaining the lists, and to whom one appeals in the case

of a perceived injustice. While this issue remains in Limbo (discussed in more
detail in Part III below), data on band membership entitlenrcnt must be
deemed suspect.

B ey ond increas in g DIAND's work-force and re sumin g " c o-implemetation
funding", many groups have recommended & decenrzli,ation of the Registrar's
office to the regions, to allow for quicker and more sensitive analysis of
applications. Also recommended has been the possible co-opution of the local
and regional staff of Native associations as depury Registrars or, at the least, as

"vetting officers" to insurc that documentation is at least minimally adequate.

A final problem reflected in the registration data is not procedural at all,
but interpretive. The Indian Act is so complex - incorporating as it does
legislation going back to 1868 - that even the most experienced legal minds
balk at trylng to fathom either is logic or its interpretation in law. C-31
inroduced a wholly new and newly complex sysrcm of starus and membership
entitlements and did so without due anendon being paid to ensr.uing clear
interpretation. The Indian Act is a piece of "total legislation". It governs
peoples lives from cradle to grave and in all dimensions of existence. A simple
change to one section has a ripple effect thoughout the law. This was not
adequately grasped as the legislation was drafted, and only now are some of the
impacts being felt.

To a significant degree, the capaciry of DIAIID to efficiently register
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applicants dcpends on a clear, open and progressive process of implementation

and amendment to supplement the changes madc in 1985. This has not,

unfortunately, becn a suong feature of implementation to date. It was,

however, one of the reasons that the NCC sought to "co-implement" the

legislation and conduct on-going interpretation sessions with DIAND and with

our affiliates to ensure that problems could be solved as they arosc. 'S/ith the

cut-off of funding in 1986, this approach has bcen abandoned. The NCC is,

nevertheless, prepared to resume acdve co-operation with the government" and

with Partiament, to address this deeper on-going problem with the legislation.
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B. Band Memberchip & Code Development

The data shown at Chans III and IV below indicate clearly the degree to

which the development of membership systems, far from being a careful and

open process, has been anificially forced into a stampede of Bands being
induced into adopting restrictive membership systems.

Until the "rush" of May-June, 1987, most of the band codes that were

developed were exeprions. The first. Sawridge, is a tiny, wealthy band involved
in strenuous efforts to restrict membership. It is not clear that it has a

membership code, per se, since the guts of the code are set out in its residence

by-law, without which it is not clear anyone has a right to membership at all.
Another, Sechelt, had to have its Code in place to give effect to the Sechelt Act,
passed last year. The nllo other early runners were Lubicon and Cumberland
House. Lubicon is a band which has seen almost half of its membership
arbitrarily dropped from is band tists and is in the midst of a major battle to
obtain reserve lands under aboriginal dtle. Its membership system, like
Sechelt's, is quite open. Cumberland House is a minority reserve community
within a larger non-snrus and Metis communiry also seeking band recognition.
Predictably, its system is somewhat restrictive, adopting a "blood quantum"
rule.

Most of the other codes came in a rush just before June of this year. As
discussed more fully in Part III below, the legisladon has not promoted fairness
or clarity in the development of membership rules by Bands. The codes that
have been developed attest to this most clearly. Many of them are of a
"standard format" that was rushed through to meet the supposed "deadline" of
June 28, 1987. In our view, the poor quality of many of the band codes does

not reflect communiry desire or consideradon so much as it reflects the fatal
error of C-31 in attempting to pass off membership control as a step toward
self-government.

It is imponant to recognize that band code and band membership data do
not reflect reserve residence or "effective" parricipadon in the band concerned.
Governments are used to assuming some correlation between membership in a
band and active political representation by the band of the membership. This
can no longer be assumed. Data from in-house DIAI.{D sources indicates that
only some lTVo ofreinsntees are acmally seeking acdve band membership. In
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addition, the narrow intcrp,retation being given the power of Bands to pass

residence by-laws under section 8l(p.a) may bc leading to a "covert" ,

membership system, after the pattern of the Sawridge code.
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Part tII

Indian Act lssues For Review

Introduction:

This Palt of the Report is aimed at assisting reasoned and informed
discussion about action that Parliament should consi&r in thc coming months to
amend or alter the Indian Act, the policy by which it is implcmcnted, and the

various federal urd provincial governrnent policies and programs that exist in
connection to the Indian Act regime.

In section I[I.A a series of important issues are addresscd that require
legislative changes to the Act and to relatcd legislation. There are three broad
issues involved: the general interpretive and regulatory activities of DLAND
entitlement to registration; and entitlement to membership and band
membership systems.

The next section, III.B, addresses the complex of established and
prospective or required safttory and discretionary programs designed for
satus Indians or developed primarily against the backdrop of the Act. The
Indian Act regime is accompanied by a number of established programs or
policies for services, such as post-secondary education (DLAhtD), Child Welfare
(DIAI{D), uninsured health benefits (Health and V/elfare), and Food Fisheries

Programs fisheries and Oceans). tn some cases, progarns such as economic
development (IEDF and ICIIRS) and housing are determined by or focussed on

reserve residence or stants, and these too are effected by the changes to the

Indian Act.

The third scction of this pan, III.C, explorcs a key policy issue that has

emerged since 1985: Band recognition. Thousands of Indians newly recognized
under the Act already have established commuities and are not willing to
simply abandon these to return as individuals to existing bands and rcserves.

The diaspora created by the Act has had its social effects and a policy of new
band recognition is required to address realiry. In addition, several dozen
"non-registered Indian" communities exist who have no policy by which to
access recognition and registradon.
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The final scctim of Part III outlines sonrc of thc special issues raised by
BiIl C-31 forconstitutionally prorccted righs of aboriginal peoples and related
policies on such mancrs as land claims. The importance of these issues may

seem at first blush to be unrelated to the Act or any amendments to it. In the

normal course of cvents, it would be expectcd that "wherc the Constitution goes,

the IndianjCt must follow". However, certainly as far as the assumptions in
govenunent about the inrcrpretarion and application of the Indian Act rcgime,
the reverse soems to be thc guiding policy: "whcrr the Indian Act goes, the

Constinrtion must follow". While it seems clear that there is no legal capacity of
the Act to limit m resuict constitutional rights, it is nevertheless the major
single administrative regime in place for the effective acccss of tndian (status

and non-status) as well as Mdtis pcoples to nuny of thesc righu. Long practice,

bureaucra-tive and legislative precedent and governmcntal pnoriry seems

heavily biased as of this darc against the kind of serious and consisrcnt reform
to federal and provincial legislation to bring them into conformity with modern

constitutional law; policy and expectations.

During and since the passage of Bill C-31, the NCC has constantly attempted
to research and publicize the exact consequences of the legal wording of the
Indian Act. Because of thesc efforts, over forty changes to the proposed
wording of C-31 were made before the legislation was passed into law. Since
passage, the NCC has published two detailed guide-books on the Act and
circulated several special Bulletins on key issues raised by C-31.

We also fought strongly for an extensive and openly conducted review by
Parliament of C-31 within 2 years in order to address additional legal issues

that we satff as in need of change but which could not be changed in 1985

because of the political and legislative pressures involved and because sonre

experience was needed with the implementation of C-31 before all the effects of
the new legal wordings could be analysed. With the assistance of Membcrs of
the House Standing Committee, the Minister did announce such a process on
April 24,lg85 as an integral measure toward "co-implementation".

With Ministerial agreement, the NCC began meeting with DIAI'{D in the Fall
of 1985 to begin the task of monitoring the implementation of the legislation
and to develop a joint interpretation of rhe meaning of the different clauses of .
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the Bill. [n sorne cascs, these consultation meetings have led to changes in
Deparunental policies and interpretations. ln other cases, the mectings
identified areas where the NCC felt that onc interpretation was either possible

or legally required but where the Depanment or its Justice legal advisors took
anorher interpretadon. In some of ttresc cases, the NCC fecls that the real

problem is not with the DepartmenL but with thc legislation. In other cases, the

law seems clear but, because in does nol "fit" with Deparunental pol.icy

established beforc Bill C-31, it has been "intcrpretcd" to the advantage of the

old policy. Unfortunately, the promising early consultations benvecn DLAND
and the NCC on interpretation ended in late 1986 with the termination of
funding support from DIAI{D, a full eight months bcfore the darc on which
DIAND was to issue is report on implcmentation. Thercfore thc NCC cannot

provide Parliament with a full or fully effective asscssment of implementation.
DIAI\ID precluded this by abandoning, half way through the effort, any pretense

at co-operative implementadon.

In early l.{ovember of this year, DIAND apparently had a change of mind
and stnrck a "C-31 Task Force" which is anempting to co-ordinatc fedcral
departmental implementation, especially as regards funding requirements. The

NCC sought just such an initiative from DIAND in August of 1985. The C-31

Chiefs Comminee of the Assembly of First Nations has been invited to work
closely with this Task Force and has received funds to allow for this. The NCC
has not been so invited, nor have we as yet received any funds for this purpose.

A.1

Careful planning as to the nature and scope of the interpretive and
regulatory requiremeng of C-31 should have been untertaken well in advance

of prornulgation. There is, however, very little evidence that such planning

occured or was even considered. To a certain degree Parliament's precise

intentions could not bc predicted - the legisladon as promulgated on June 28th

of 1985 was in rnany instances significantly different from the draft Bill C-31 as

originally tabled. This realiry faces atl legislation however and cannot be used

to excuse the ruly cavalier fashion in which the government approached
planning on what it iself claimed was the most important and far-reaching
change to the system since 1951. Some cases in point:
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o Taki-up af trw legistation:
The Department consistently undcr-represcntcd the the number

of porcntial tndians who might scck registration. The inidal forcasts as

contained in DIAt',[D's Cabinet submission in laa January, 1985 were not
revised despitc the fact that over four months elapsed before the

legislation was given third reading and during that period the
Departmcnt was informed repeatcdly by the NCC that over 100,000
pcople would be affected. Worse still, the Deparunent at no time in the

first 18 months of the implementation went back to Cabinet to seek a

more appropriarc allocation of resources to implement the Act once it
was clear that the original estimatcs werc grossly in eror. Indeed, it has

now taken DtAhID over two years to rEassess funding requirements for
implenrentadon and the departnrent is just now consulting on a proposed
Cabinet Submission in 1988.

. Depaftmental rutchinery & stafing requiremerus:
DIAND's assessrnent of organizational and staffing requirements

were not really completed until 3-4 months afrcr the Act had passed,

and then only with the bare requirement of registrations, housing and
social services on rcserve in mind. No spematic analysis was conducted
to determine the full extend to which the Departments various program
and policy sectors would be effected and consequently the staffing and

resourcing estimates submined to the government only reflected the
nominal increases needed to register applicants. The only other
resourcing consideration given was with regard to per/capita funding
increases for housing, post-secondary education grants and for
un-insured health bensfits. As with registration, the latter wcre grossly
under-esdmated and, as with registration, DIAIID has been exceedingly
slow to teke accurap and updated estimates to Cabinet for new rcsources.

. Poliq on Dates of entitlemcru to rights and programs: .

Characteristic of the kind of issue that should have been ironed out
well in advance of implementadon is the maner of "dates". Without a

clear and well-reasoned policy on what dates applied with regard to
entidements to registration, benefits and rights, the machinery and
progress of implementation soon began to verge on chaos. DIAND did
not attempt to co-ordinate in advance its own operations in this regard,
thereby leading to major discrepencies berween the dates on which
persons were being deemed endtled to registrati,on, nrembership and to
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DIAiYD administcred rights and bcnefits such as mary annuities and

educatim support. Variations accross each of thesc "datc-sensitive"

endtlements emerged not only begeen regions but between the
headquarrcrs offices themselves. Nor did DIAI{D undcrtake to ensure

some consistency accross government dcpartm€rnts. This rcsulted in
Departments such as Health & Welfare, Fisheries and Oceans and
Revenue Canada developing ad hoc and inconsistcnt policies on the dates

on which un-insured health, food fisheries and tax exemptions comc into
effect.

. Cogultative poliq:
Despirc the clear and opcn commitments of the Minisrcr madc

before the legislative committccs of the House and the Scnate, the
Deparurrent largely ignored the need to give some consistent thought to
how consultations with bands and with non-band constituencies were
to be conductcd on forcasted and emerging policy and program mattcrs.
DLAI{D has over thc years dcvetoped a wide-rangmg, though largely
decenralized policy on consultation with band-based organizations.
Some $9-12 million annually is dedicatcd at the regions to policy
development and consultations with bands. The AFN, represcndng bands,
receives in the ordcr of $4-6 million annually in "global progfarn
funding". No thought was given by DLAND to sensitizing iaelf to its new
clients by re-organizing its consultation stnrcture. Take for examplc the
pre-C-3I systcm by which post-secondary education and food fisheries
benefits were administcred. Bands were essentidly intcgrated as the
basic starting point for applications for such benefits. The need to find
alternativ e, thou gh still comrnun ity- sensitive, processe s for non-band
applicants was apparcntly lost on DIAND officials as well as those in
Fisheries.

DIAI$D also effectively undermined the Minister's clear commitment to
a process of on-going consultadon with organizations representing
non-band Indians. Instead of providing for on-going funding and
consultadve strucn[es to meet the Minister's decision to sponsor
"assistance, monitoring, consultation and reporting" by the NCC and
other organizations, DIAND officials undermined the capacity of the
organizations by under-funding them, providing for no consistent
inter<hange on the progress of co-implementadon measules and then
having the funds nrrned into a "one-dme only" grant that lapsed as
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early as 8 months before the Departmcnt was due to rcport to
Parliamcnr The rcasons for this decision art, in our view, *ree-fold:

a) the failurc of Mr. Crombie to prepare and follow up
on additional Cabinet submissions to reflect his
commiuncnr - which were ignored in the inidal Cabinet
submission of January;

b) some officials chose to undermine the spirit of the
commitment by fueling a misplaced but potcnt
conflict between the "old" and the "new" clients over funds
made artificially scarce by the failure to seek rcasonable
increascs from Cabinet; and

c) the new Minister, Bill McKnight, chosc to view the new client
gFoup and its representatives, such as the NCC, confrontationally
and as obstacles rather than as partren in implernentation.

It cannot be argued that thesc and other potential issues were not forseen.
The NCC met with the Minister on several occasions on the issue and the
Standing Comminee addressed the maner as well, notably by demanding, and

receiving, assurances concerning "co-implementation" and an indepth review
within two years. Coupled with the assumption that the Departrnent was

capable of handling a major shift in its primary legislation and was undertaking
all appropriate planning as rcgards implementation and the spill-over effect on

Depanmental programs and policies, this seemed to be sadsfactory.

Unfornrnately neither the assurances noJ the assumptions have proved
worthy of tnrst. The Department seemed unable or unwilling to effectively
liaise with the NCC on interprctation issues except to adopt the strategy of
terminating the NCCs capacity to continue ia efforu before we could become a
major embarrassement to the Department. While there was co-operation at the

middle and lower levels of the Department, senior management neither
responded to nor supponed the initial consultative efforts. Whether this was

due to bureaucratic or Ministerial assessments and priorities is unclear. To be

sure, major changes at both levels occured betrveen the time that C-31 was

passed and the time when the review of the legisladon ciune up for completion.

As to the safeguard of review that both the House and Senate Committees
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fett neccssary, Puliamcntarians have but to look to the rcpon tabled on June

25th of this ycar for an answer as to the scriousness of the Departrnent's

commitnnent or capacity. The report providcs no analysis at all - merely
collated data. Moreover, it contains an admission of failnre in its request that

the repon be considercd "intcrim" until a more complcrc picture, especially as

regards band impacts, can be donc for 1990.

A.2 Registration Entitlement

Generally, the Act establishes a complex list of different entitlements to
status and membcrship that, in nrrn, rcsult in differcnt persons having different
rights to pass on or rcceivc status andlor mernbership. As a first fact,
Parliament must recognize that this systcm is inhcrently discriminatory.
konically, C-31 was gencrally looked upon as an end to discriminadon.
However, discrimination is built into the Indian Act systcm at a much dceper
level than was addressed by C-31. Parliarnent must decidc if there should be

an Indian Act at all and if so, whether to continue with the curent systcm of
distinguishing bctrreen different classcs of Indians and betrreen lndians and
other aboriginal pcoplcs or whether to extend "status" to all people of Indian
descent or only those who are idcntified with a communiry, a decision which
requires deciding how and which communities should bc recognized as valid for
the purposes of detcrmining stanrs/membenhip.

The Act excludes or dcnies reinstatcment to four categories of people:

o pcrconS who lost stahrs because of the scrip sysrcm, many of whom
were "treaty Indians" induced off reserves by the offer of scrip and
turned"

o rDsny 2nd and higher generadon children of those entitled to
stripped of status under the old Indian Act, because of the effect
of the "second generadon cut-off' contained in section 6(2)

e p€rSooS in the 2nd or higher generations who, even if otherwise
entitled, are denied entitlement because their parents died
before Apnl 17, 1985

. Women and children excluded from entitlemenr by secdon 7



25

wlrerc ttrey would otherwise be entitled by descent under
sections 6(tX0 or s. 6(2).

The Act is wrinen in such a way that leaves open to interpretation
the entitlement of the following people, thus allowing their starus

to be denied or allowing them to receive a lesser stanrs than other
interpretations would allow:

- Illegitimate female children of Indian men born berween

195 1 and 1985 and illegidmatc children of Indian men or
women born before 195 1.

Children of wornen who lost status becausc of marri age
are treated differently than children of men who married
ttouttt.

As in the case of the "death rule", the Act should be imrnediately amended
in the latter two cases. All threc issues involve fairly clear violations of the
Charter of Rights and Freedorzs and the Couns may decide the issue unless
quick legislative action is t4ken. If the CourS are to be the decision-makers,
Parliament must understand that the entire fabric of the Indian Act entitlement
provisions may be held as ultra vires. The NCC recommends that an
independent legal review of the lndian Act be established to propose changes
that are consistent with the Chaner. The Minister of Justice is supposed to
carry out such a review, by virnre of s. 4. 1( 1) of the
( 1985), but he has not done so.

Protests and Appeals:
The Act se$ up a protest and appeal provision that gives the
Regisrar, a relatively junior Depanmental employee, total control
over the kind of evidence that will be acceptable as proof of
entitlement. The Registrar can refuse oral testimony or other
indirect evidence at any phase of investigadon. The NCC wishes to
see oral and heresay testimony admissable at all stages of the
process. Because of the Registrar's legal authority under the Act,
the NCC is wuld recornmend a change to make the Registrar directly
answerable to Parliament rather than through the Minister of Indian
Affairs.
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The time deadlines for Protests and Appeals are 3 years and 6

months respcctively. These deadlines arc too shon and the NCC
recomrnends a 5 yearl3 year deadline system.

A3.

As a totally new elemcnt of the Act, the membership and residence
provisions are dcsparatcly in need of clear and thorough review. The Iqdian
Act splits the dcfinition of stahrs from that of membership and clearly rcstricts
the right to be a band member in several ways:

- Generally, the Act gives Bands control over past as well as funue
members, which merely confirms the old Act's definition of a
Band as the controlling force in deciding thc membership of the
future communiry. This reinforces the influence of the "colonial
past" despite the claims of the Act to have "ended colonialism".

- It gave Bands a"grace period" of two years to exclude pcople
who would otherwise be entitled to membership.

- Only people who were stripped of membenhip because of
section l2(lXb) and section 109(1) enfranchisements were
given an automatic "acquired" right of membership. AII others
had to wait till June 28th, 1987 and then acquired membership
only if their bands had not taken control and excluded them.

Some people receive status but not membership even after
June 28th, 1987 under the Depanmental rules, because of the
'parental dcath rule" (see Annex I ).

It treats members who are status and those who are non-status
differently, in secdon 4.1. For the sarne reason, Bands are not
able to provide registered status to their members, even if they
are of Indian descenr.

. Passage of Codes:
The procedures for passing Membership codes are very controversial
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and unclear. Fsr example:

- it is not clear what right to membership a pcnon has if he or she

applied for registration before a Codc was passed but was not
Irgistcrcd until after the Code was put into effect;

- The Act requires "appropriatc" notice without defining what that
is. The NCC is recommends amendment to include a provision
requiring "r€asonabte and appropriate" since this has greater

meaning in requiring uritten notice, access to the proposed Codes,

and possibly a longer time period before a conscnt can be sought;

- The defuiition of "elector" in section 10 of the Act which sets out
who can participate in a consent for a Memcbenhip Code is very
unclear. Generally, DIAND and bands inrcrp'ret "elector" to mcan

a person who is on the Band List, over 18 and normally resident

on rescrve. This tends to disc,riminarc against all former
members who are in the process of registration or who have not
bcen able to establish rcsidence. It also results in the absurd
imposition of the Indian Act Elections Regulations on
non-election system bands (customary bands), even when a
"consent" need not be by vote. The NCC has tended to inrcrpret
"elector" to mean just those on a Band List over 18. The Act shoulld
be clarified, as this is cridcal issue of local democracy;

. Acquired Rights:
The Minister's duty to uphold "acquired rights" is very slim: It is
Ieft up to the courts to decide. There is no adequate definition of
what an "acquired right" is, such as to rcsidence on reser.ve or t6
panicipatc equally as a member of the band. Theri are many

Charter issues involved here. "Acquired rights" should be

defined;

. Appeal Mechanisms:
T}e Act does not provide for a consistent appeal mechanism

from Membership Code decisions and forces individuals to enter

into the expensive and foreign environment of the general court
system. Some Band codes attempt to exclude the possibility of appeals

entirely, and yet these codes have been "transfered" unamended. The
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NCCs rccommendation is to have the nature of appeals ctarified and to

sponsor lndian appeat courts at the regionaVprovincial level.

. GazettinglPromulgationz
Codes that were allowed before Junc 25th, 1987 may be illegal
unless they are officially promulgatcd in the Canada Gazette.

Despitc repearcd requests, DIAI.iD has delayed Gazening Codes

for over 2 years. Finally, in June, the Governor-in-Council
passed an Order "exernpting" Codes from the rtquirement to be

promulgaad as law in the Gazetrc. The NCC feels that this may

not be sufficient, and does not solve the problem of Codes allowed

before June of this year, which may well be of no lcgal force unless

and until they are promulgated. The NCC has proposed that to

rcsolve this issue, legislation should be introduced requiring
the maintenance of an "Aborigial Gazette" fo,r the promulgation of
all Codes, Treaties or self-govenunent agrcements, by-laws and

other le gislation affectin g aboriginal peoples.

. Dut! of RegistrarlBands to Regtster:
The duty of thc Registrar to maintain Band Lists in accordance
with the Act is clearly spelled out in section 9 and 14. But the

duty of the Band to also maintain the Band Lists in accordance
with the Act is not clear, even though it seems required by s.8.

This is an especially crucial matter in determining the rights and

access to due process of reinstatees to have their entitlement recorded

and respecrcd, even where their registration follows in time their
Band taking over membership. A clear and rational system should
operate accross the country. Too many reinstatees are being left
in timbo and this has major repercussions for their rights as rnembers.

. Resente Residence:
Traditionally and with solid legal foundadon, Indians have viewed

reserve residence as an integral aspect of the right of membership.

The S. 81(p.1) by-law power over "residence on resewe" seems to
divorce this past associarion and threatens new and rerurning
members with a new form of discrimination. In our view, the power

over reserve residence should be strictly limited to setting the pace

and condidons of establishing residence. As Bands already have
power to exclude membership through the codes, it would seem highly
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suspect to dso provide a "backdoor" vehicle for the denial of effective

mcmbenhip. In addition, the new by-law power cannot oust federal

regulations rcgarding residence of non-Indians on rcserve. It would

seem srange if bands were resrictcd in this latter aspect while able

to effectively deny residence rights to memben.

. Resi&nce of SpouseslDependeus:
The rights of spouses and dependents to reside on reserye is far from
secure under C-31. Under section l8.l of the Act only dependent
children and children in custdy have a clear right to rcside with their
parent. Dependents over the age of 18 and children under 18 who are

not "dependent" or in custody are not prorccted in their residence

rights. The starus of spouses is completely in limbo, leading to thc
prospect that Bands can essentially deny reinstatees with residcnce by
refusing their spouses acccss to the resewe.

. The $I,m penalty rule:
Section 64.1 levies a direct penalty and burden of repayment on
reinstatees by requiring repayment of former pcrlcapita distributions
and/or forgoing of these monies before panicipation in the Band can

be assured. Particularly disturbing is the power given to Bands to
require direct repayment of distributions over $1,000 and restrict
"individual benefit" from Band revenues and Band financed progams.
The NCC feels that the original Special Commince recolrlmendation
that the fedcral government r€pay all such per/capita payments
(possibly up to a certain limit, such as 10,000) to bands upon
acceptance of reinstarces on the Band list should be revisited.

. Liabiliry Limitation:
C-31 seeks to establish what can only be describcd as an immoral and

probably illegal precedent: to limit the liabiliry of all persons,

including &ird prrUes and the Crown, with regard to actions taken
leading to former loss of sarus. While it does make some sense to

limit the liabiliry of Bands and members in this regard, surely
Parliament would object to a rule that former illegal acts cannot be

simply excused in this fashion. The fact is that individuals were often

denied their rights of due process and review in cases of
enfranchisement and "informal de-listing", especially in the 1930s and

1940s when political activism was responded rc at the local level
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through sometirnes illegal means.

B.

8.1. Sta$tory Rights and Progfa,rns

The NCC is particularly concerned about the lack of any statutory base for
most progams applyrng to sanrs Indians living off-rcscrve. As we have seen,

Education and health benefits can be easily "capped" in such an environment.

Even in the case of Food fisheries entitlemcnts, which are provided a legal
foundation, access by reinstatccs has becn fnrstrated by Fishcries and Occans
officials, who have sought to lcave Bands totally in conuol of the distribution of
licenses. The sirnple reality is that Bands cannot be expected to act with equd
vigour for both members and non-members. Somc systcm for necognizing the
role of non-Band native associations must be developed.

The case of health care is panicularly in need of reassessment. Medical
Senices Branch progriuns and NAADAP are simply not weU tuned to dealing
with the organizational realities of the "new-status" Indians in need of serviccs.
The NCC is now anempting to conduct a pilot project study of health needs of iu
constituents in this regard, and looks forward to discussing the resuls with this
Comminee in the furure.

The NCC recommends that a Special Task Force be stnrck to examine the
full range of programs and services available to status Indians to assess their
adequacy in the post C-31 context.

Post-secondary education benefits and uninsr.red health coverage are the

only real nadonal programs available to safts Indians. A crisis has emerged
over the last year in the education program due to shortfalls, uneven policies on
institutional accreditation and the inroduction of new "criteria" that penalize

reinstatees in a variety of ways tied to the starus of their regisuation
processing

One pressing urgent example concerns the current DIAI.{D "moritorium" on



31

registering any person who may be affected by the s. 6 or t I "death ruIes".
Aside from the dubious lcgality of such a moritmium, the practical
consequences of delay are of great concern. Literally hun&eds of aspiring
students have becn held up for yet another year without the opportunity to
seek thc higher education they despararcly need and scck. With thc "capping"

of the p,rogram, the situation is becoming rapidly worscncd.

Additional "programs" available to starus lndians include economic
development under IEDP, the tndian Communiry Human Resources Strategy and

consultation and policy dcvelopment assistance from DLAI,ID. To datc the NCC
and its affiliates, who rcpresent a growing body of status Indians, have been

largely excluded from accessing these programs. Through is "Bilateral
IVork-hogramrnc" that was requested by the Prime Minisrcr in 1985, thc NCC
has anempted to at least start addressing access to thesc arcas. Unfornrnately,
neither DLAI{D nor other federal Minisries have choscn to invest resources in
this Bilateral work and it is currently statled.

Test Case Litigation Funding for C-31 Test Carcs is available to
individuals and groups, but the fact that DIAI',{D's p,ractice is to seck only one

Treasury Board submission each year and must lapse unused funds means that
no real flexibility is involved in responding to urgent requests for funding
unless the requests suface near the end of the Fiscal year. This planning cycle
also increases the oppornrnity for the politicization of the Fund. Given the high
involvement of the NCC in defending its constituent's interests, we feel that the

Test Case Fund should probably bc divorced from the normal DIAiID line
authorities and administered independently by a body with Indian input and
involvement, much as is the case with the Charter test case funds administered
by the Canadian Council on Social Development.

C. Eand Becog4iti$n For tndian Communities

A Capsule History:
There are 592 bands currently recognized by the federal government. 13

have been recognized since 1982; one for the non-registered Micmacs of Conne
River and 11 for bands that have split off from other bands in northern Ontario
and band established for non-registered treaty Indians in Inuvik, I\ftVT.

Historically bands have been recognized for various rcasons. Some were
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recognizod a,s a rcsult of treaties and reserve-creation, some were set uP to

centralizc service delivery, and many have emerged over the years in response

to natural community dcvclopments, including thc splining of former bands to

reflect community growth of dual or multiple-community resenres.

In this ccntury, dozcns of bands have becn recognized on the basis of
communities that were simply missed in previous governmental incursions into

their territories. [n othcr cases, forced community migrations and

administrative convenience in providin! services has led to new bands being

designated, as has the dcsire to allow for local communiry decision-making. For
example, all Nova Scotia communitics were formed into one band prior to the

1950s and then separated into 17 new bands in order to match communiry
recognition to demands for local decision-making and services.

The ry.pes of communides seeking recognition are varied:

. Never-rcgistered Indian communities, like the Mcmac communities
in Newfoundland and the "isolated" Crec communities in

' north-central Alberta. Conne River, recognized in 1984, was in this

caEgory;

. Status Indian communities seeking band splits, additional bands on

existing reserves, or simple recognition as ncw bands off reserve

lands;

. Mixed communities of stanls, non and never-registered Indians in

remote, rural and even urban zueas, seeking local community
recognition whether or not tied to some claim for a land base;

. Former members of "irregular" or "wandering" bands who have

been administratively 'lost' over the years or who have been fo'rced

onto other band lists for adminisuative convenience; and

. Communities (Starus, non-starus and/or never registered) seeking a

settlement under treaty or comprehensive claims and needing band

recognition to secure access to and protection for their rights.

Of all groups the NCC is effected the most by new bands policy as it
represents most of those communities seeking band recognition, especially
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never-rcgistcrcd Indian cornrnunities and mixed status and non-status
communities.

B and R e c o g nit i o n - Le g is lati on w it ho ut P o licy :

Most Canadians understand the process by which villages, towns and cities
arc granted sarus under provincial law and the process by which provinces

emerge out of territories. Elaborarc constitutional, legislative, policy and

procedural schemes are in place to handle this area of communiry growth. It is
seen as naturd and essential. Not so whcn it comes to growth in the Indian
communiry. While there are some archaic legislative provisions in place, there

is no policy and no procedure other than ones geared to deny or to deter Indian
communides from growing and developing.

The Indian Act has always provided for either Cabinet or the Minister to
recognize bands for the purposes of the Acr Band recognition is in fact the

major satutory role the government has in establishing reladons between the

Crcwn and an Indian communiry. The Indian Act does not in fact provide for
the creation of reserves or for the administradon of treaties. Therefore the

basic legislative function of the govenment is in respect of recognizing bands

and relating to them in regards to reserve lands, programs and services.

Bill C-31 introduced major changes to the Indian Act system but did not
change the legislative system for band recognition. With the new registration
and band membership systems introduced by C-31, the lndian Act provides for
two forms of band recognition:

Section 2 , along with section 73 of the Act, allows the

Governor-in-Council (Cabinet) to declare any group of Indians
(espccially thosc not registered as such) as a band and, by virrue of
section 6, the Registrar must register them. This plovision dates back

to the time when Cabinet approvals were rcgularly being sought for
reserve creation under treafy and otherwise, approvals that also
naturally required band recognition.

Section 17 of the Act allows the Minister, if requested, to amalgamate

bands or constirute new bands. However, he is only allowed to
consdrue new bands for people on existing band lisrs or from
amongst status Indians. The Minister cannot create new bands from
non-sarus or never registered Indians unless he can first register

1.

)-.
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thcm. In the casc of new bands constinrted out of one or more existing
Band Lists, the Minister may also allocatc a ponion of the lands and

moneys involved to thc new band, without thc consent of the existing
Bands.

LJntiI 1985 &ere was no panicular procedure developed to handle requests

to form new bands: it was an ad hoc process. However, in practice the
government did not deny recognidon on grounds of cost" The emergencc of
demands for new bands wi$ seen as a'normal'development - similar to
'normal' community development in the non-Indian context - and was

responded to by DLAhID requests to Parliament for additional funds to bear the

costs involved.

With the Indian Act amendments in 1985, at least 100,000lndians became

entitled to registration and several dozens of prospective "section 17" band
recognition requests were forcast by the NCC. At the dme, most communities
were also able to look beyond the Indian Act to constitutionally based
recognition, and so actual requests for band recognition were not heavy until
this year when, with the failure of the First Ministers' Conference, this preferred
avenue was closed off.

F e de ra I C ons u ltati o n C onunitme ru s :

The past two ye:rs have been a trail of broken promises when it comes to
federal commitments to consultation, the Prime Minister definitely not
excepted. Negative reaction to Erik Neilson's "Buffalo Jump" Report led Prime
Minister Mulroney to issue, on April 18, 1985, a detailed statement on
consultation in aboriginal policy areas:

The federal "Special Relationship" to aboriginal peoples was to be

reinforced;
- funding was not to be cut; and

no changes to federal policies were to be made without full
'grass-roots' consultations.

At the First Ministers'Conference (FMC) in 1985, the Prime Minister agreed

to establish a formal process of bilateral talks with the NCC on land rights,
treaty issues and policy issues regarding land claims and the Indian Act,
including band recognition. At the P.M.s request the NCC developed a detailed
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work progamme in early 1986 which was ignored by the government until just

before the 1987 FMC, when all of a sudden the NCCs request for bilateral policy
development on treaties and treary rights was agreed to. Since the FMC the

process has bcen in limbo as the government refuscs to dcdicate any resources

to the Process.

On April 24, L985 the Minisrcr of Indian Affain made a public
commitment to Members of Parliament on the C-3t Legislative Committee to
providc resources to thc NCC to allow for full policy consultations to take place

on the implcmentation of the Act and on relatcd issues, including band
recognition policy. During discussion of C-31 at Sccond Reading in the Housc,

the NCC felt that even with the FtvIC process sorne open and realistic policy on

band recognition was needed, both for "section 17" as well as for "section 2"
bands. The NCC p,roposed a simple legislatively based procedural requirement
on the Minister to investigate and to rcport to Parliament. This, the l'{CC fett,
would allow for the emergence of accepnnce policies that accurarcly rcflected
communiry needs and yet clearly required open, public and Parliamentary
involvement in the mattcr. This procedure would also introduce an orderly
procedure for Cabinet consideration of "section 2" band recognition requests, for
which the Minister of Indian Affairs has no stamtory mandate. The proposed

amendment to C-31 was voted down in Comminee but the Ministcr repeated his

undertaking to consult closely on the development of a new policy.

The NCC wrote to David Crombie in October 2,1985 and subsequently
seeking a policy on new band crcation and a clarification of what could be done
under the revised Indian Act sections 2 and 17. To date, DIAl.iD has

acknowledged but not rcsponded to this or any other correspondance other than

to sute that all requests for new band recognition must await a new policy.

Shortly aftcr coming into office, Bill McKnight terminated funding to the

NCC, despite the commitment his predecessor made to Parliament, and refused

to respond to requests for consultation on new bands policy. Repeated efforts to
resume consultadons and funding for the NCC have been frustrated by McKnight
and senior Departmental officials. No consultation has been invited by DIAND
on the "New Bands Policy" since McKnight assumed control over DIAI.ID.

The 1984 and the 1987 "Policies" Compared:

The 1984 policy was based on the erroneous assumption that all Indian
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communities had already been recognized years before. Therefore no policy
was deemed rcquircd othcr than for splits within existing bands or as a result
of treaty entitlement and/or claims, in which case the issue of band recognition
was incidental to the issue of rcserve crcation. The 1984 policy set out no
ground ruIes on application procedures or ircceptance criaria. The policy was

simply "ad hoc" and dcpended on bands exening political pressure for their
recognition. The inability of the 1984 policy to rcspond to band recognidon
needs promptcd the NCC and other organizations to demand a new policy, more
in tune with realiry.

The leaked policy paper, datcd February 23, 1987, is really little more than
a supplement to the 1984 policy. It tightens up the 1984 policy on reserve
additions considerably by rylng accepance to minimal or no-cost alrrnatives.
Given that most communities involved are already recieving at least some
provincial serives that, with recognition, would be funded federally, this
criterial effectively requires the communities to prove "cost-sayings". On the
band recogntion side, the policy has been expanded to take into account Bill
C-3 t but is equally, if not more restrictive.

It circs as the only relevant factor the "$ 600-700 million" price tag

for recognizing 100 bands, without any analysis of the 100 requests

supposedly received or of the social cost firctors of not recognizing the
communities involved.

lt restricts DIAI{D to npo possible cases in which new band recognition
can be recommended: cases that involve no new funding commitrnents
(which means none outside of band splits where the two bands agree

to share existing funding), and cases where there is a legal obligation
such as on the basis of land or treaty claims or other legislative
commitments.

No clarification is given in the policy as to under what circumstances a

non-band community could determine if a legal commitment exists, a

problem since only bands can enter the reary claims process under
the current specific claims policy.

DLAI{D officials are not to take any action to encourage or support any
proposal or request for new band recognition unless and until the
Depury Minister gives wrinen concurrence. DIAND is to repond to
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requcsts by:

asscssing the potentid costs and implications and then responding
promptly, indicating DIAND policy that no rcsources exist to meet
the requests.
reviewing remaining cases (no-cost or possible legal obligation
cascs) at region and scnd to the DM for qrittcn concturence before
any support indicated.

No new reserve lands are to be provided and existing bands must
concur with band splits. This part of the policy is in direct conflict with
a plain reading of the Act, which does not provide the old or existing
band with a veto.

In summary, the "new-policy" is to turn down all requests for ncw band

recognition that stem from C-31 or have been held over from bcfore 1985 and
only accept requests in the rare cases wherc no or minimd costs are involved -
which means in practice only band-sptis where the existing burd concurs and

agrees to split existing revenues (an unlikely event). The only other way to get
band recognition is to prove a legal obtigation under claims -- however DIAI{D
also controls this by not allowing non-band communities to access the claims
process. [n short, the policy presents communities with a "double catah-z}"
rule under which they will simply not be able succeed.

D. S$ecial Issues: Atrefiginal an{Treat}' Rishti:

D. 1 Treaqv Annuity Administration:

In the distribution of treaty annuities, DIAI.ID is interpreting entitlement on

the basis of status and dcsccnt from the treary goup, or band membership and
status regardless of descent. [n no section of the Indian Act are treaty rights
associated with stanrs or band membership. In 1985 the NCC sought a specific
clause stating that the Act'and its amendments shall not derogate or abrogate
from aboriginal and reary righs. The NCC now recommends that an
independent Eeaty authoriry be established to insure that DTAND mandates and
biases do not intrude into the administration of these Constinrtional rights and
benefits.
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D .2 Tryatv Harvesting L and Entitlement

The IndigtrS$ system is used within DIAND, by other Departrnens and by

other Governments to determine legal entitlemenB that are often rooted in

Treaties or special Constitutional rights, such as the Natural Resources Trawfer
Acrs, 1930. Provincial wildlife officers still prosecute non-status Eeaty

descendents for trcary-based harvesting. The process of reary land entitlement

negotiations in the West completely ignores the fact that Bands only represent

some, but not all, tneaty lndians. This systematic policy of exclusion and denial

of equitable access not only affects status Indians but also uruegistered stanrs

Indians and non-stanrs lndians and their non-band associations that wish to

help and govern their members'activities in hundng and fishing.

Quite clearly, this area is need of major analysis and overhaul to disentagle

it from the Act and the DIAI-.ID system of excluding non-status and non-band

Indians from accessing their rights under Treaties and the Constitution. In
1983, the Special sub-Committee rrccommendcd that this area be reviewed
urgently. The time has long-passed for further delays.

D.3. Land Claims and the Indian Act:

Since 1969, the Federal specific land claims policy has been geared to

address band-based ctaims under treary or because of governmental actions

that resulted in losses of revenue or lands to bands. The NCC has a duty to
represent the interests of non-band status and non-stanrs lndians who may

have treary based claims or who may have suffered from losses of reserve

lands when members of a band. We have consistently sought a revised
specific claims policy to allow non-band claims, and the Coolican Report in 1986

pointed out the need for a clear policy. DIAI{D failed ro respond.

The situation with comprehensive claims is similar, espeqially south of 60.

DIAND's policy has been to deny access to land claims funding and the process

of negodation to any Indian group that is not either a Band or affiliated with a
Band and has that Bands suppon. Again, this importation of the Indian Act
regime into a policy sector that is supposed to be independent of such matters is

intolerable.
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Fart fV.
Summary of Recornmendations

A. Parlinment and the kocess of Review

That a pennanent Senate Standing Comminee be established on

Aboriginal Affairs with a broad mandate with regard to any Minister,

depannrent or departmental estimate with particular relevance to

aboriginal peoples.

That a speciat Joint Comminee on the Indian Act be stnrct forthwith, with
ex officio represenution of bands, starus Indians, non-stanrs Indians and

Indian women's intercsts, to conduct a thorough review of the Indian Act,
Bill C-31 and its implementation, and related policy and program issues,

and report to Parliament no larcr than one year from the date of thc

Commicee's establishment.

That in future all legislative committees of either the House or the Senate

considering legislation directed towards aboriginal peoples include ex

fficio aboriginal members, selected in consultation with the peoples

concerned.

That the House Standing Comminee on Aboriginal Affairs and Nonhern
Development have its membership expanded so as to reflect the principle

of non-partisan consideration of aboriginal affairs, and that its capacity

and duty to call Ministers and officials as wimesses, and to investigate

estimates, be clarified so ils to ensure that all relevant Ministries are

included.

That the Standing Orders of the House be amended so as to require that

any tegislative requirement on the Government or a Minister to table a

report on previously passed legislation must be tabled with a special

legisladve review committee established for that puPose, as well as

being directed to relevant standing committees.
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B. The Legislative and Regulatory $ector

1. General:

That all Regulations and other snrutory lnstmments pursuant to the Act,

[other than band membership codes and by-laws], be tabled
automatically with the appropriarc standing comminees for revicw and

recomlnendation prior to approval andor promulgation.

That, consisrcnt with his sututory obligations, the Registrar be required
to report indepcndently to Parliament on an annual basis as to any and

all duties conducted pursuant to the Act and that thc conditions for
employment of the Regisrar, insofar as he carries out quasi-judicial
functions, include the requirement that the person hold a degree in law
and have been called to a provincial or territorial bar.

That, consistent with his obligations under the Departmcnt of Justice Act,
the Minister of Justice review all Band Codes as to their consistency with
rhe Caradian Clwner of Rights and Freedorzs and report any
inconsistency to Parliament.

2. Parental Death and Entitlem.gnt:

That the lndian Act be amended fonhwith to remove the provisions in
sections 6 and l1 that may be consmred as prohibiting the registration or
entitlement to membership of individuals solely because of the date of a
parent's death.

3 . Reeistration Entitlement:

That the Act be amended fonhwith to remove all sexual, generadonal and

other forms of discrimination; more precisely:

by amending section 6(lXc) so as to equalize the treatment of
male and female children out of wedlock of either male or
female Indian parents;

by amending section 6(1Xc) so as to entitle al[ those persons

who were omined or deleted from the Indian Register, or from
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a band list prior to September 4, 1951, under sub-paragraphs

12(lXaXi) or (ii) or under any formcr provision relating to the

samc subject matter.

by amending section 6 to eliminatc the entitlement distinction
between, on the one hand, children of Male Indians and women

who acquired sta$s solely under the former scction l1(1X0 or
under any former provision relating to the samc subject matter,

and, on the other hand, children of Femalc Indians and men who

wer€ not entitled to registration.

by amending section 7 so as to restrict iu applications to only

those women and children who acquired status under the fo'rnrer

Acts solely by virnre of section I 1(lXfl as it read prior to April
17, 1985 or under any former provision relating to the samc

subject matter and who would not otherwise be entitled to status

under any other provision of section 6 of the Act.

That the implementation of the Act not allow persons to be denied

benefit of their entitlements by virnre of delays in application
processing and be consistent as regards the effective dates of
entitlements to registration, being no later than April 17, 1985.

4. Band Membership

That the implementation of the Act not allow persons to be denied

benefit of their entitlements to membership by virnre of delays in
application processing.

That the Registrar's and the Band s obligations be clarified so as to ensure

that a person's entitlement to be added to a Band List is.futly respected

where that pcrson's entitlement precedes a Band assuming control of its
membership [the date being the date the Band receives notice under

secdon 10(7Xa)1.

That the requirement that codes be promulgated be upheld and that to

have the force of law codes must be gazened within 2 months of
taking effect, failing which the codes must receive netr consents from the

band(s) concerned.
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. Tlrat thc pomulgation by gazening of codes not be subject to exemption
under thestatutory Insffwnents Act.

. That legislation be introduced providing for an official publication of all
Codes, amendmcnts to Codes, and by laws directly rclated to band codes

sryled thc "Indian Gazette" and that consideration be given to providing
for a consolidatcd "Aboriginal Gazette" recording thc promulgation of all
federal-Aboriginal agreements having the force of law, federal tegislation
and related rcgulations and by-laws.

. That "appropriate notice" in section 10(1) and section l0(2)(a) bc
amended to read "reasonable and appropriate notice", to provide for
grearcr availability of notice in writing ro persons affected.

. That the Act be amended to clarify that "electors" for the purposcs
of section 10 consents includes all persons entitled to be members of the

band over 18 years of age, regardless of ordin Ny residence.

. That the Act be clarified to ensure that section l0 "acquired rights":
a) apply equally to all persons entitled under section 6
b) are defined with greater certainty, especially as to

the right of residence and occupation of rcserve land

. That all persons connected to a band and who are eligible for registration
iue protected by the "acquired rights" provision.

. That the Act be clarified to deterrnine which courts have jurisd.iction to
hear appeals from decisions on membership pursuant to a membership
code or, altcrnatively, that provision be made for a uniform system of
appcal mechanisms, incorporating Indian customary law procedures and

evidenciary rules similar to those provided in the case of Protests and
Appeals under the Act.

. That the Act be clarified as to the obligations of the Registrar which pass

to the Band upon its assumption of connol over its own Band List, in
accordance with the requiremenm of section 8 of the Act.

. That section 8l(lXp.1) of the Act be amended to ensure that the right of
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rcsidence is not severed from the right of membership and to ensure that

by-laws undsr this sub-paragraph cannot be uscd to srip a person of
membcrship directly or indirectly.

. Thar the Act be amcnded in section 18 to ensure that depcndent adults,
including the impaired, arp assured of the right to rcside with their
parent or Parcnts on reserve.

5. Protess and Aplpals:

. That thc Act be amended to allow oral and othcr forms of evidence not
normally admissible in a court of law to be intr,oduced as evidence during
investigations of prorcsts.

. That the Act be amended to extend the deadlines for Protcsts from 3 to 5
years and for Appeals from 6 months to 3 years.

6. Legal Liability:

. That section 2l of BiU C-31 be repealed and rcplaced with a limitation
provision applyrng solely to Bands, Band Councils and members of Bands

prior to April 17th, 1985.

7. Band Recognidon

. That the government immediatcly rfiNsure Indian non-band
communities that a poliiy on the recognition under the Act as Bands will
be prepared and announeed only after full and open consultations with
Indian peoples.

. That a special Parliamentary study or inquiry be inidated to investigate

band recognition requests

. That the Act be amended to require the Minister to investigate all
requests from an Indian community for recognition as a Band under the

Act and to uble a report in Parliament on his investigations including his

recornmendadons concerning recognition within two ye:rs of any such
request.
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8. Rese,fve Creation

That the government immediately reassure [ndian communities that a

policy on the sctting aside of new lands as reserves will bc prepared and

announced only after full and open consultations with Indian peoples and

in accordance with the principles of Federal responsibility for obligations
in accordance with aboriginal and treary rights and the right of Indian
communities to have a land base.

C. Constitutionel lssues

1. Treary entitlemqnt

That Treaty annuities be assured to all descendents of reary lndians and

not bc administered in connection with either stanrs or band
membership.

That Treaty based harvesting rights
with all treaty-linked people within
participants in the negotiations.

and land entitlernents be negotiated
a treafy area as beneficiaries and as

)
Lo

That the federal govemment forthwith notify provinces affected of the

inadmissiblity of entitlement to rcgistration under the Act with regard to
establishing entitlement under the Natural Resources Transfer Acts and

as soon as possible meet with those governments, together with
representarives of all aboriginal peoples of those provinces, to addrcss
federal and provincial responsibilities with regard to the Constitution Act,
1930 regarding subsistence harvesdng rights.

Federal Specific Claims policies and practices should immediately be

reviewed as to iu exclusion of non-status or non-band based

organizations from pursuing ueaty-related c lairns. Consideration should
be given to the establishment of a separate agency for the accepunce and
negotiation of specific claims so as to avoid the intnrsion of the Act into
the consideration of their eligibility, merit and settlenrent.
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D. The Policy and Program Sector

l. Health Care

. That NIIW immediately address, in conjunction with the NCCs affiliates,

the health care needs of off-rescne lndians and Metis.

. That uninsured health benefits bc provided, at the very minimum, to all

persons entitled to registration, with recoverable expendinres back to

the darc of entitlement, April 17, 1985.

7, Ed.ucafion

. That post-secondary education benefis be provided on an equal basis to

all Indian people and gradually expanded to cover all aboriginal peoples.

. That existing inconsistencies in the eligibitity of institutions for
accreditation under the program be resolved in full consultation with the

NCC and other Indian organizations.

. Thar rhe Minister of DIAI',[D direct the resoucing of the NCC Task Force on

Educadon arrd the establishment of a joint review committee to review
policy and program requirements for Indian peoples not served by

current federal programs and policies targetted for on-reserve residents.

3. Hous-iEg

. That the off-resewe housing program exmnt prior to C-31 be

re-established, in consultadon with Native housing delivery agencies and

so as to avoid over-laps with CMHC programs for non-status and M6tis

PeoPle.

4. Child Welfare

. That DIAM assist in the development of tripanite child welfare

agreements for non-reserve Indians.
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That DFO establish a joint policy agency with the NCC and its affiliates to
ensure that food fishing righs of non-band Indians are affored equitable
implementation and that due rcgard is given to effective conservation
and stock enhancement of the resource.

That co-implementadon be re-stored as a guiding principle for the lndian
Act and that monitoring, liaison and informatiory'assistance funding be

restored at adequate levels to Indian organizations.

That the registration entitlement unit in DIAIIID be decentralized the
regions to allow for greater client-sensitivity and faster turn-around time
in processing applications.

That the DIAIID Test Case Litigation fund set aside for C-31 related cases

be withdrawn from political control of the Minister and rest with a
special litigation review panel drawn from non-governmental and
aboriginal organizations, zls is the case with the Depatment of Justice
Chaner test case fund.

6.
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NCC
Bulletin: The Bill C-31 Death Rule

Loss of Entitlement to Status
in the case of Parental Death

Background:

This special bulletin reports on the effects of a little-known "Death Rule"
built into the revised Indian Act on entitlement to status. In a separate
special bulletin, thc possible effects of the "Death Rule" on entitlement to
membership in bands is addressed. Until recently, the Registrar has not
been applying the narrow interpretation of the "Death Rule" discussed in this
bulletin. However, if the Registrar changes his mind about the rule, and if
the narrow interpretation is upheld by the courrs, many individuals who are
now registered might suddenly lose their status and, if they were entitled,
their membership in bands.

In summary, Bill C-31 contains a parental death rule that could, if it is
applied narrowly, mean that persons who would otherwise be entitled to
status under paragraph 6(1X0 or subsection 6(2) because their parent or
parents are also entitled to status under one or both of those sections are
not entitled to status if the parent or pzuents died before April 17, 1985.

The Parental Death Rule and Status:

A "parental death rule" affecting status entitlement is written into
sections 6(l)(0 and 6(2) of the revised Indian Aci. Taken alone, the wording
of these two clauses would have meant that all first time-registrants would
be affected by the death rule, even those persons who had two parents who
were reinstated because of former loss of status. What limits the effect of
the death rule is section 6(3). This clause is a "deeming" or interpretation
clause which says that for the purposes of determining entitlement under
either 6(l)(0 or 6(2), a parent referred to in either of those clauses is to be
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deemed as entitlcd to be registered even where the parent or parents died
before April 17, 1985.

The issue is: does section 6(3) protect all people from the application of
the "death rule"? To date DIAND has been registering applicants as if the

death rule applies to nobody. However, that situation may be changing since
DIAND has recently sought a legal opinion as to the effect of the death rule.
If a narrow interpretation of section 6(3) is agreed to, then some people may

now be excluded from registration who would, under the more liberal
interpretation of section 6(3), be deemed as entitled.

The Narrow Interpretation of the Death Rule:

Subsection 6(3) is important not for what it says but for what it may leave

out. In a narrow interpretation, it could be seen to mean that a Person is
o n I y entitled to status under either 6( I Xf) or 6(2) if their piuents were

either entitled under 6(lXa), (c), (d) or (e), whether they are dead or alive,
or if their parent or parents were entitled under either 6(lXO and/or 6(2)
and were alive as of April 17, 1985. The following chart provides a guide
to who would and would not be affected by the section 6 "death rule" under
this narrow interpretation:

Entitlement of Parentk): tt

A. Parent(s\ who had or los.t status A. First Generation Child
enti ltgld under either
df I \(f\ . or 6(2)

nos. 6( l Xa) [pre-C-3 1 IndianJ

s. 6( l Xb) [member of new B and after
I essI

s. 6( 1 Xc) [ost status because of sexual
discrirnination in old Act. l

s. 6( 1 Xd) [" voluntary enfranchisees' and
their enfranc hised farniliesJ

s.6(1Xe)
no

no

no

no

Iinvoluntary'before 
1951 )

enfranchisees

Bill C-31 & the new lndian Act
Special Bulletin

Native Council of Canada
August 19tr7



3

s.6(l)(f)

s. 6(2)

I
chitd

entitled under 6(2)

yes

yes

Father
non-Indian

Spouse

- 

also a s.6(2)
I

chitd
o r not cntitlcd

Spouse
s. 6( I Xc)

6(rx0

reinstated under 6( l Xd)
I
child

T

chitd
s 6( 1X0 o r 6(2)

B. Parqnt(+\ qntitled under 6( I )(f) or(?\,

both parents
entitleb to reinstatement
under 6( l Xa), (c), (d) or (e)

one one parent entitled to
reinstatement under
6( l Xa), (c), (d) or (e)

The Date of Death

Following the narrow interpretation, if you arc a Znd or highcr
generation child the "death rule" could apply to you if your Indian parent or
parents died before April 17, 1985. You would not b€ affected if your
parent or parents had status or were entitled to registration under the old,
pre-1985 Indian Act. You would be affected only if your parents are

themselves only entitled to first-time registration because of Bill C-31. To
give a few exarnples:

Example l:
Mother

reinstatcd trndcr 6( I Xc)

Ist Generation:

2nd Generation

Example 7:

registered under 6( I Xcl

ls t Gen e rati on

2nd Generation,

nd-atrd Hi
neratian Chi

entitled uRder either

s.6( 1X0

Bill C-31 & the new Indian Act
Special Bulletin

Native Council of Canada
Augrrst 19tr,
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Exrmplr 3:
fvffir FafiE

Ist Generation

2nd GqJnqration

I
S pouse ----- Daughter
non-lndian s.6( t X0

I
child

s 6(2) or
not cntitlcd

entitled under
6(l)(a)

Spouse
Non-[ndian

rcgistered
under 6( t Xcl

Children out _of wQdloqk_

T

SOn -----
6( I Xa)

T

Male Child
s.6(lXa) or 6(2)

In all three examples, the lst Generation child would be entitled to

registration cven if both parents were dead long before 1985. The reason is

because the "deeming" provision in subsection 6(3) treats the reinstated

parents as reinstated even when they were not alive to see Bill C-31.

In Example l, rhe 2nd Generation Child would be entitlcd to registration

after April L7, 1985 if and only if both parents, the lst Generation Child

and the Spouse, were alive as of April t7, 1985.

In Example 2, the Lnd Generation Child would be entitled to be

registered as of April 17, 1987 under section 6(2) even if both parents were

dead before April l7th, 1985, because one parent had lost or was denied

starus under the old Indian Act. If both parents were alive on April
17th of 1985, then the "2nd Generation Chitd" is entitled under s.6(lXf) and

can pass on status to his or her children (if, of course, the 2nd Generation

Child" is also alive as of April l7th, 1985). If only one parent is alive or
if both are dead, then the Znd Generation Child is only entitled to status

under s.6(2) and cannot automatically pass on status to his or her

children in the 3rd Generation.

In Example 3, the 2nd Generation Children would be entitled to be

registered depending on rwo factors, the sex of their Indian parent and the

date of death of their parent in the Indian line. The Znd Generation Child

(whether a boy or girl), would be endtled under s.6(2) only if the child's

mother (the lst Generation Daughter) was alive on April 17, 1985. In this

case, the death rule operates together with a complex sexual discrimination
rule that Bitl C-31 contains. Between 1951 and 1985 any male Indian could

pass on status and band membership to his son, even if the son were born

Bill C-31 & the new Indian Act
Special Bulletin

l.{ative Council of Canada
August 19t7
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out of wcdlock. Howcver, as in this case, thc male Indian had a daughter out
of wcdlock to an Indian woman who beforc or after the birth lost status by
marriage to ? non-registered Indian. Because DIAND is interpreting C-31

narrowly, rhe lst Generation daughtcr is not treated equally to her brother
and is only entitled to status under s.6(2) through her Father. Since she is
also cntitlcd to status through her mothcr, shc bccomes cntitled to status

under s. 6(1XO, which means that shc can, if she were alive on April l7th,
1985, pass on status automatically to her children. If she did not live past

April 17th, her child, the 2nd Generation Child in this cxample, is not entitled
to status at all, even though that child's cousin (thc 2od Gcneration Male
Child) would be entitled to status under s.6(2) regardless of thc datc of death

of his father. lf the 2nd Generation Male Child was born before April 17,
1985, he would be entitled to both status and band membership under s.

6(l Xa).

lVhat can be done about the Death Rule?

As with the section 11 death rule that may be interpreted so as to deny

band membership to some people because of the date of their piuents death,

the NCC zugues that interpreting the status or section 6 "death rule" narrowly
would be unjust and un-constitutional. It would be unjust because it
arbitrarily denies people the right to registration solely because of the date

of their parent's death. When added to other unjust provisions of the new

Indian Act, such as the sexual discrimination rule affecting illegitimate
daughters of male Indians, the results would not only be doubly unjust but
absurd.

The NCC also sees the the Registrar as being required, in the face of
ambiguous wording in the A,ct, to interpret the application of the Act in a

liberal rnanner consistent with the interests of Indian people. This rule of
interpretation is one laid down by the Supreme Court and must be followed
by the Registrar. Applying the "dearh rule" to any applicant for status under

the Act would violate this rule.

The NCC also feels rhar the rule is discriminatory on the basis of age,

contrary to the requirements of the Canadian Charter of Rights and Freedoms
passed in 1982. Because the Act was passed in 1985, after s. 15 of the

Bill C-3f & the new Indian Act
Special Bulletin

Native Council of Canada
August trgtr,



Charter calnc into effect on APril
would bc aPPlied illegallY. The

would be if the rule was aimed

individuals or groups. Since this

the age of their Parents and not

to registered status might cause

Indian groups, the I-ICC feels that

6

17th, it seems clear that the discrimination
only legal grounds for such discrimination

at improving the condition of disadvantaged

rule penalizes individuals solely becausc of
because of any reason that their entitlement

a " uy'orsening " of the Situation faced by

the mle would be clearly unconstitutional.

In September of 1987, the Standing committee on Aboriginal Affairs

and Northern Development is supposed to investigate the impact of Bill C-31

and make recommendations for changes to the legislation. The NCC will be

tabting its own report and recommendations to Parliament calling for the

elimination or ,.p".1 of both the sgtus and the membership "death rules",

along with other discriminatory sections of the Indian Act'

All affiliates of the NCC and other interested groups and individuals are

encouraged to supPort the elimination of any application of a "death rule'

and pronid" the NCC with any information of known cases where the rule is

being applied.

Bill C-3f & the new lndian Act
Special Bulletin

l.{ative Council of Canada
August tgtrI



Bulletin: The Bill C-31 Death Rule
Loss of Entitlement to
in the case of Parental

Band Membership
Death

Background:

Dcpcnding upon how the Iridian Act is interpreted by DIAND, it is

possible that as of June 28, 1987 most but not ell pcople entitled to status

under thc new Indian Act became entitled to Band Membcrship as long as

their Band had not already had a membership code in operation that legally
excludcd thcm from membership.

This Bullctin provides summary information on a significant
interpreution issue that has become the focus of reccnt attcntion within
DIA}.ID and with Band councils and legal advisors. The issuc concerns the
possibiliry that secdon 11 of the revised Indian Act excluded some peopte
from entitled to mcmbership on June 28 of 19t7 bccause thcir parents were

not alive on that date.

Since Bill C-31 was passed in 1985 it has been widely known that one

group of people entitled ro status under the revised Indian Act might not
become entided to membership automaticaliy on June 28th of this year:

Any person whose band took control over membership before lune
28, 1987 is subject to the rules of the membership code. As of June

28th there were only about 15 confirmed Band codes in operation;
but several hundrcd proposed codes had been forwarded and could
wcll be uphcld as valid as of June 28th. Any person who did not
bccome entitled rc band membership until lune 28, 1987 and whose

band takes control of its Band Membership system prior to that date,

or prior to the person becoming entitled to tnembership (e.9. in the

case of children born after June 28) can be excluded from
entitlement to membership if the Band's Membership Code allows ir.

The "parental death rule",
of persons would not become
place on June 28, 1987.

if upheld as valid, means that a second group

endtled even where a Band had no code in
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Any pcrson who became endtled under sections ll(lxd) or ll(2)
[bccausc of entitlement to registradon under secdons 6(lX0 or 6(2)]
and whose parent or parents were also only entitled under
those sections and where fie parent or parents who are enritled
were not alive as of June 28th of 1987.

To date, the Registrar has not been interpredng the Act in accordance
with the "parental death rule" that secrion l1(2Xb) clearly sets out, because
of the special but ambiguous wording of section l1(3) which seem ro
eliminate the parental death rule in most if not all cases. But this may
change at any time with the result that hundrcds, and possibly thousands of
individuals may find that they are not enrided ro band membership as of
June 28th of this year.

The Parental Death Rule:

Relatively few people are aware that rhere was a "death rule" built into
the way the lndian Act wab drafted. Most people, including the M.P.s who
passed Bill C-31, have thought that all Indians enrirled to reinstatement or
first-time registration under the revised Act auromatically became Band
Members on fune 28th of 1987, subject only ro rhe case where a Band
Membership Code came inro force before rhar dare.

However, a "death rule" is clearly written into secrion l1(zxb) of rhe
revised Act. Section 11(2Xb) states rhat a person is entitled to have his or
her name entered into the Band List maintained by the Department:

"(b) if that person is entitled to be registered under paragraph
6( lXO or subsection 6(2) and a parent referred to in that
provision is entitled to have his name enuered in the Band
List or, if no longer living, was at the time of death
entitled to have his name entered in the Band Lisr."

Taken by itself, this clause would have meant that ail Indians entitled
Io first-time registration in 1985 because their parent or parenrs were
entitled to reinstatement would nor be entitled to membership in 1987 if the
parent or parents that were reinsrared died before April tTth 1985 [in the
case of parents entitled under ss. 6( lXa),(b)or (c)l or before June 28th of
1987 [in the case of parents entitled under ss.6(l)(d) or (e)]. This would
even include "first-generadon" children of s 12( lXb) women who became

BiU C-31 & thc new tndian Act
Native Councit of Canada
August 19t7
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reiu$rtcdruodcr c.6(lxc) and s. 11(1Xc) to both status and mcmbership in
19t5.

Howcycr, the very next secdon of thc revised Indian Act. secdon

11(3), reduces or climinarcs the cffcct of thc "death rulc". The question that
is now bcing addrcsscd in DLAND is whctber or not dl pcrsons are protected

from thc "dcath rulc' by section l1(3). If not, thcn the scction ll(zxb)
death rule may apply to first-dme rcgistrants in thc sccond and higher
(third, fourth, aod so on) gencradons.

Thc Nlrrow Intcrprctrtion of thc Dcrth Rule:

Undcr a narrow intcrprctation, thc "death rule" would mean that
Indians newly entitled to satus by Bill C-31 undcr sccdons (1X0 or section
6(?) are nor endtled to mcmbership on fune 28th, 1987 unlcss their parents

had pcrsonally lost stanrs and were reinstatcd [i.c.reinstatcd undcr ss.6(1)_
(a),(b),(cXd) or (cJ or ar least one of thcir parcnts was alivc at thc timc thar'
parent also bccame entitled to have their names cntcred on thc Band Listf
maintained by the Depanment.

Remembcr, even with a narrow interpretation that cxcludes persons
from memberhsip in the Band Lists maintained by the Dcpartment, a person

can sdll obtain membership if his Band has or is going to takc control over
its own memberhsip rules. Thc Band can makc anyone cntitlcd to
membership no matter what the Indiaglg says. It is up to the Band.

The chan on thc following page provides a guide to who would and
would not be affected by the "dcath rule" under the narrow inrcrpretation:

BiU C-31 & tlc Dsr Indhn Act
Netivr Councit of Crnrdr
August LggT
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: 'Dseth Rule" apolles to Child?

A. parent(s) who had or lost status A 
ffi
671\(fl or 6(2)

s. 6( 1Xa) [Pre-C-3 1 Indian]

s. 6( lxb) [member of new Band after
le8sI

s. 6( l Xc) fiost status because of sexual-discrimination in old Act. I

s. 6( l Xd) ["voluntary enfranchisees' and' L 
their enhanchised familiesJ

s. 6( 1Xe) [involuntary enfranchisees' 'before 
1951 )

no

no

no

no

no

B. Ba[ent($) enti,tled under 6( 1\(fi or(?) B.

s. 6 ( 1 ) (f) [born on or after April 17 th
198 5 with both parents
entitled to band
membershiP beforE
June 28 th - 19871 Y e s

s, 6( I Xf) [born before or after April 17th
1985 with neither Parent
endded to band
membership u ntil June

28th 1987J Ye s

s 6(2) 
tH? PH:llb:lJiii;d to

hefo,rp June 28, 19871 Yes

s. 6(2) [neither parent entitled
io band inembershiP u nti I

June 28, 19871 Y e s

BiU C-31 & the new Indian Act
Native Council of Cauada
August 1987



The Drtc of Deeth

If you irc r 2ad or highcr gencration child the 'dcath rulc' may apply
to you if your Indiaa parent or parcntt dicd bcfore thcy bccamc cntidcd to
Band membership undcr the Depanmcntel rulcs (in othcr wordt, bcforc Junc
28, 1987).

To give a few examples:

Ennplc 1:
Moth er

rsinstrtcd under 6( lXc)

I st Gcncration

2nd Generation

Ennplc 2:
Motier

registcrcd undcr 6(2)

t st GFnf,ISthIL

24d Generation

Frtlcr
mn-hdiu

Spourc
-- elrc r 6(2)

I
cilld

6( 1)(f )

Frttcr
rcinnrrcd undcr 6(1Xd)

T

cHld
endtled uadcr 6(2)

-t
'-1t1

i
$

I,

I
ChiH

6(lx0
I

ChIId
6(2)

Spmr
non-[ndirrt

In both Examples, the lst Gcneradon child would be cntitled to have his
or her name added to the Depanrnenal Band List even if both parcnm were
dead long before 1985.

In Examplc l, thc 2nd generadon child would be entitled to havc his
name added to thc Band List maintained by the Depanment on June 2t,
1987 tf end onty lf rt lcast one o? hls parents was alive as of lunc 28,
1987. tn Eramplc 2, the 2nd generation child would be entitled to have his
name addcd to the Burd List maintained by the Dcpartment on func 2E,
1987 If and only lf his Indian parent, the lst gencration child, was alivc
on June 28th of 1987.

When the 3rd or 4th generations are considered, it is easy to scc that
some absurd results could nke placc if the death rulc is in fact applied. For
example, even if a child has all four of his grand-parents entitled to bc

B1II C-31 & thc trsr IDdhtr Act
Netive Council of Crnedr
Aryust 19t,,tt_r
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members of rhe same band as of June 28th 1987, the child would only be

entitled to membcrship in that band if his Parents were alive on June 28th.

In the case of a rraffic accident that occurred on June 27th killing both his

parenrs, the child would not be entitled lo band mcmbership under the

Department's rules, no matter that the child's only relations, all four of his

grand-parents, iue alive and well as members of that band.

What can be done about the Death Rule?

The NCC argues that the apparent "death rule" in section 11 does not

need ro be inrerpreted narrowly by the Registrar. The reason is simply that

no one who was involved in drafting C-31 intended the death rule to apply

ro anybody and that the Acr should always be interpreted in favour of the

interesrs of Indian peopte. If the rule is applied, we feel that it is borh

unjusr and un-consrirurional. It is unjust because it arbirarily prevents

people from acquiring the righr to band membership solely because of the

aate of their parenr's dearh. This has the effect of cutting off many of the

older Indian people from membership in their bands and penalizcs Persons

who have already suffered from Premature deaths of their Parents.

The NCC also feels rhar rhe rule would be discriminatory on the basis of

age, contraly to the requirements of the Canadian Charter of Rights and

Freedoms passed in 1982. Because this discriminadon would have occured

after s. 15 of rhe Charter came into effect on April 17th, it seems clear that

the discriminarion would be applied itlegally. The only legal grounds for

such discrimination would be if the rule was aimed at improving the

condirion of disadvantaged individuals or groups. Since this rule would

penalize individuals solely because of the age of their Parents and nol

because of any reason that their entitlement to membership might cause a

"worsening" of the situation faced by Indian Band communities, the NCC feels

that the rule would be clearly unconstitutional.

In September of 1987, the Snnding Committee on Aboriginal Affairs

and Northern Developmenr is supposed to investigate the impact of Bill C-31

and make recommendations for changes to the legisladon. The NCC will be

rabling its own reporr and recommendations to Parliament calling for the

elimination or the repeal of any possible "death ruIe", along with other

discriminarory secrions of rhe lgg[ig$gl. All affiliates of the NCC and other

inrerested groups and individuals are encouraged to suPPort the elimination

of the the "dearh rule" and provide the NCC with any information of known

cases where the rule is being applied.

BiU C-31 & the new Indien Ac't
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