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OCT· -- 8 1986 

I.fr. M. Frc-c1na n · 
Senior Counsel 
!':at i v-e La\'1 

:i, 1j2:H)t 

Depattment of Justice 
Justic;:e Building 

.. 

Kent & �ellington Street 
O t t a 1•:a , on t a r .i o 
KlA. OHS 

Dear Mr. Freeman: 

, 

You will be aware of the recent exchange of 
correspondence bet,\'een our respective J'1inisters regarding 
the require�ent for a legal clarification of Indian reserve 
boundaries to .facilitate the enforcement of fis�e�ies --

management regu_l�t.ions ( attachments 1 and 2). In vie,v- of 
the recent problems· associated '"i th the implementation 
of Indian �and fishing by-laws in British Columbia, cl�ar. 
boundaries c;>f- jtir_isdiction must be· defined· as soon as 
poss i b 1 e • · - ... - - ·-· 

·- - - ... 
-.: �,.- . ' . ' 

J\1r. Hnat}yshyn· ·-has .Proposed that a '"orking group 
· -� - of officials be- c·onvened �o examine the-- problem and begin

a review of in-dividual · reserve boundaries:.·- \tlhile· I realize

- ,. 

..... �... ' 

. 
this will be a major. undertaki.ng, it is ·imperative that 
those· reserves._ ,�here by-la\\"'S are in_J:�ffect and problems •­
eAist, app1.·oxirnately 12 reserves� 'be reviet-ved on an urgent 
ba.sis. I have therefore asked. my Director-General .. of · · 
. Strategic· Policy and Planning, �tr. P.· MacNeil, to convene 
a r..-e:eting on ·october 16, 1986 at 2: 00 p.m. at 200 Kent 
Street. I would appreciate your making yourself available 
for the ·meeting, further details on which can be obtained 
from Mr. ��acNeil - phone n·urnber 993--2154. 

.. 

' . 

.. 

\ 
\ 



2 

% have ockcd that th• vo�king group list the
:r-e·$t?XV·\l$ l:fi·· Oltder of priority and develop a realistic t 'irna.­
-�a:li1• ·for·:t-ev.i_e\� given the problem_with resources .. It is
i:1trportant·., . h6, .. �te•var., that those .reserves \._Jith active by-la\-.�s 
·be ·;-e,vi-c\·�;ed imrncd ia t e ly, so that en r orccme nt respons·­
ibili.t ios both on and off reserve can be clearly 

time for .the 1987 fishing season. 
defined 

l.O 

Thank for
matter. 

·•

{2) 

�,our early attention

Yours since.rely #
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OC1 .- 8 1986

J{r. G. Ra:ymond 
Surve;,1or-Gcneral 
Legal Surveys Division 
Department of Energy, 
615 Booth Street 
Room 553 
O t t a,., a , On t a r i o 
Kl.A OE4 

Dear Mr. Raymond: 
• 

• I 

�,, . 
J.·J 1.n es 

1 

and Resources 

• 

l-ly ?-!inister and his colleague, the Honourable 
Ray Hnatyshyn r�cently exchanged correspondence on the -
requirement .. fclr __ a clarification of Indian reserve. . 

·· - -

boundaries to facilitate the enforcement of fisheries . _ _  
rr.a�agement reg':).l:,;ations ( attachments 1 and 2). In view of · · �-� .­
tJl:e. recent. p:rohiems �ssociated with the implement at ion . _ .. -. 
of Indian band fishing by-iav-.1s in British .. Columbia, clear ___ _
boundaries of jurisdiction must be defined B:S soon_as._·_ •.; -= --

po s s i b 1 e • i 

· · · - · - · - - - -- -_ -

As you '"ill s�e from }ir. Hnatyshyn•s·· letter·.-_- -
it is proposed to convene a working group of officia1s 
to examine the problem and begin a review of reserve 
boundaries. lihile I realize this ,�ill be a major under- · 
taking. it is imperati¥e that those reserves where by-laws 
are in effect and problems exist. approximately 12 re­
serves, be revie"ed on an urgent basis. I have therefore
asked my Director-General of Strategic Policy and Planning,
i�� P. MacNeil. to convene a meeting on October 16. 1986 
at 2:00 p.m. at 200 Kent Street. Could you, therefore,
nominate a represenative and have him/her contact Mr. 
; .. �-aeN'eil to obtain further details •
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.. , .... 

. ·I \•/Ou l d ho fJC t h t:1 t t ho \,., or k i n g gr o up can 1 i st
ihQ ronerves in ordor of priority and develop a realistic 
timotabl• lor .rev3cw given the·problem with rcGourccs. 
It. ;.s S.1nport_ant� ho\•.�cver, that those reserves \1ith ac-tivc 
by•lewa. be handled imm�diately, so that �nforccment 
r¢sponsibilities both on and off reserve can be clearly 
defined in time for the 1987 fishing season. 

matter ., 

Thank you for your early attention to this 

Yours sincerely, 

O�tG::t�L ·stGNEO BY 

ORtGtNAlE SlGN� PAA-

'"'> - � - �of:.d\ 
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OCT.- B 1986 

1·1r. D.K, Good\,,in 

.. 
·,

.... 

i I t • 

Assi�tant Deputy Minister 
Indian.and Inuit Affairs Pr;gram
Lands. Revenues and Trusts 
Department of Indian Affairs 

and Northern D�velopment 
Les Terrasses de la Chaudiere 
10 Wellington Street 
Room 1642 
Ottawa, Cntari6-­
K1A 0H4 

• 

Dear J,1r. Gooa,,,in: - · · · 
-

•• 
.;. 

--
• -.

-

. . l�y-�11.inister and his colleague, the Honourable 
Ray_Hnatyshyn ����ntli.exchanged correspond�nce.o� the 
requirement- for---a. clarification of Indian reserve 
boundaries· to_. facilitate the enfor�1!m�nt- of. fisheries ,..·_ 
management regtllations (attachme·J'}tS ;_:�and 2).·· In v:i�w of� . 

. - - the·· recent problems associated with· the implementa·t ion - · -�:.- .•· 
· of Indi.an band.-···_fish.ing by-:-la,,1s·in Briti�b Colurnl?ia._.clear -_-_-.. 

• 

boundaries· C?_f jurisdiction must be define� as· soon as_� - -_-: · 
- poss 1 .. ble - - � --=- - :- ::· ;;.;...- ' • · - = -- · - · · · - - - -. ·- · =-- · · - · - ==-· -· . � ...,,.. - . . . . . . � ..... ..,,,. ......... _ ...,�_ .. -·-- . - - - - _......,. - - - - .. �- . - . . - - --.. - � - - :- - ...,,. ... - ,. 

.... . .. . :. , . : �--· -_-· . - �.: :--:-.�_ -· - -·. . -;:.:_;_-.;.:. .. - - ---· . - - - _- - :_ :: . ·--:-:-:=..:·- ,·:-:_:
""'

·. :.-:-- - · .. - --· .. - - - - - ··-·... - - -- .. -- .. - - . -- - - -- - -
� _ -�-�� -�--- � .-- - As -you -,�ill see· f1.-om �1r. Hnatyshyn' s- ·1-etter,--·-

it is propos�d ___ �p -�on·vene __ a ,-1orking group of officials.:·· 
,.. __ ·to examine.--the.J'roblem and begin a review of res�rve --

..... ·� boundaries� l-lhile .I realize this ·,"ill be a major under-
taking. it �i.s imperative that those reserves ,vhere by-la\\'S 
are in effect and problems exist·, approximately 12 . · 

. reserves, be revien·ed on an urgent basis. I. have therefore 
· asked my o:irector-General of Strategic Policy and Pl.anning,

.. r.tr. P. 1:acNei.l. to convene a meeting on October 16, 1986 ' 
at 2:oo· p·.m. at 200 Kent Street. Could you, therefore. »·

· nominate a re.,Presenative a.nd have him/her cont-act I-tr. 
Mac·Neil to obtain further details •.. 



:-•- Jt 
-� .,_r­,.., 

.. i ·<· : _',: · ; •� \-.•oul d hcpe t hti t t.hc worl;i n g group can ·1.t� t . ·.· 
·'tel)� l:'t�0-1'."Vos in orChir .of p:i: .iorJty und daVal op a raal:.t.st1c 
. tim�t.i'able}'.tor review givan the p-roblom with resources. 

,,, ·lt, l�: �tl\p�f.taflt, h6wa•\ler, that those reserves with ective 
lllY:"" l:8W$ •be handled . i1T"u-:.edii1tely, so that enforcement 
-:t'eff:ponsibil lt'.ias bOth on and off reserve can be claarly 
4efi�ed �� ti�& f� the 1987 fishing season. 

Thank for 

encl. .• 

--

• 

' . 

.your early attention to 

• 

Yours since.rely, 

·. ORIGlNAt SIGNED BY ORIGINALS· SfGNI: P.:AA
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12. Pubincou i11' ,..._ . -

13 .. fied Bond D4 

1. Sik.-e�dakh 12 36. Theik . 
75. Ke·· 1·• t.h 1 sla-'"' 17· 

2• Ag�·ndin fl � 
39. J<il-pah-las 13: 16. £qui s !78 •JU 

3. Sella Coola Dl 40. Est-patrolas #4 77. o�oah D9
4 .. �oaseseck 12 41 .. Tzart-lamr {15 78. Numukamis Dl
5. T.aleo-ny #) · 42. Kakalal:za {}6 79. �!uchaquis D2
5. k'watlena #4 ·.. 43. Co\viJ;han /;9 80. Dochsupp.le :Q3
1 •· Hissio.n �l . 44. Cowichan Lake 81. Sacha /J4
-8 ... Seymour Creek �2 45. Moriceto\-1n DI 82. S achawill IS
9. Burr-ard Inlet 03 46. Coryatsaqua {}2 BJ. Kirby Point �6

· O. Inlailsl-:atash 'D4 47. Oschah'winna ·13 84. Hamilton Point 11
·1. Skowishin (J]' 48. Alert .. Bay fl . · 85. Haines Island 1.8
:2. Chuckchuck ca· . 49. Ches-la-kee U3 86. Keeshan 19 - .·
... _).., Poyam v9 . . _ .50. .Ar-ce7,-1y-ee D-4 ___ . 87. Kichha 110 : -· - �-
__ 4. Skowishln 110-.:.. .. . .. ·. � .. . 51. 0-tsa\'i-las IS . __ 88. Cluf:us #11 · · ·,
. .5. ·Chee.!:(amus Ill- ., _.. 52. Tsewh�Ssen - - r ·-· -- a·9. Anac-la #12 : · 
.... 6. ,•ookwitz #12 -_: _. -·- · - · -53. -Ahuk :11·- .- . · .-.- _::_ ,-- ··. --·-- 90. J·1asi t 413· - · · -, 
.-1. Poqu.iosin. s rd Skamai� 61)

---
- ,. ··· · .54. -TsuqQanah Ii:--·-.:.···;-�·.-.. -_..- : 91. Hanayno 42 -·;:.:::-�:

1.8. ·wa.iw.akum #14� ---:--:; :'-�:----�� . ·,: �. - 55. Wyak �-,, � �� .. ----s�-�-���;-: .:-�- - - _92. l ougfi?orough #3-7 •·· ..
: 9. · Aikwucks· ilS. ;""...::,..-: ...:-� ···.::_t, __ .. � - ;_. -.- ,.. 56-. Cla-o·ose· 1•·-�•::-� ;_ .... ..;;,;.-::�lf: --�;- -� .- 93; Matl ete_n_ 14 --;:-���t-

.o. Siai�em 116 �.:·-:7�::����:·;��-==: !"?7� Burial/..:grol.Jnd 14A. -��-�+�:_ 94·�- ��pbelfJiiver �ll-
:.,1. Kowtain #17 .. :- ;. ... -:�•-::--:-_;r:.�:: �-::-:� �- .. ♦- 58 •. - Sarque -=15-:_· · -.. ��- :--� �,- ::.�� ... -· � -=-·:_� 9.5. Kwa-tsa-llx · 14-: --- -:... 
�-• Y ekwa� iJ.18�...:-. ,-� .. ::.-:���: · -- · - 59. Car,manah #&����=-:=-:.�;�<�-::�"' -- -�- 96 •. Tum-ba� _f;.5. _,.� - ;� :-_�� 
':l. St:awamus #24 ���--.:;..t---1:,.J·: ·---. - - 60. Iktuksasuk #7·.·?"6�.-'.:-.._.-::..-. 97. Kits-ka-Lhars #6 :..� ·· 
14. Kaikalehun 1zs-:-.-:-=-•---.�---.:...�� ... - -:,.�:.� - - 61. Homi ta�·· 1s··:-:_·..;_ ::.:-:•·-:..-r·...:-�- ...:98. Koonwals· -_#7 -:� ;_.:-_;..-.. 
:!.S.· �eckwelp #']k-=-�:�·�:·�- _;�_--=;_:•::, . 62..;:- Oyces · 19��.;-��:,q.i;�-_:� � --.�99�. Chig-in-kah�--:. 18_�� 
�,. �ekwe.lp 126A ·_-£:-.::-7:..�•-:-.;.::::._�-�.;�-� 63.-Doobah· fIQ-:�-��-=2;"':-::-�:...: �-· 100.-::---Hazeltpn #1::.: �-¥:
1:7. Defence. Islatd ll28.:..··-:··:�:..�.:--�··�� · 64� Malachan #11-�>-·�-. :-. .:.;:;· .=:.: 101. Ksoo-gun-ya·. #2 •:.:-:.­
,9.: Bridge R.iver ���...;; .. �� :.:_�:.:_7�1-�_-65. llclo 112� _. --:�· __ -.:;.��-:�. ��- - :-- · 1O2.-·Tsit.sk 1�:·-.·"!- ·----::�:

._.-­
�._Bridge. River 12·. � ... .!· : :·- ··- · - • .... -. 66. Opatseeah 113 � .;.;�-- =-...::.-:. �- :. -:· 103. Anl aw f.4:::i� . .:.: --- ::- -
�O. Hicc·la lake #1-: ... : �_-, · •. ·:--!: - 67. Wakitsas 114 � :.:...,��-.::-�:-:. · 1.0�---Big Hole ... Tract DB.-.
�1 •. Qui.Ichena:12 �- -.::- �- .. :--:. .- · ·-. 68. Chuchummisapo-�15.. . · 105. - Eel Gro.fnd. f2_;_:_;__ 
1?. Douglt1-stake #J.-��- �------ _-:.: - 69. Saouk ��6 -----_-_- · _:· · �� ·106. Renous 112- ·�- ·
t:J. Spahomin '.Creek iii-:__-•.-- 70. Tsahaheh #1 -:_·_: '-·�- _·..: /

-. 107. Indian Poi�t fl-·
;j., .Ch a,pperoo Lal(e l!5 71. Alberni 12 --� - ... -- 108. Red Bank #7 
;.,-•. D,ap peron C�eek fishery f& · 72. Tseoowa 14 - ··- 109; Burnt Church 114
�r,. Salmon Lake 11 · 73. Ahmitsa IS · 110. Pokemouche Ill
f'• ·Spahomcin Creek 18 74. Cleho 16 • 111. Tabusin�B? 19
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July 24, 1986 

.-
p r-.. 11 tJ 1� K_· C c. 

T. ;1,,. 
. .. ... , ,. ,r_, t. <..,  - • · ne Hon.o-urabl e To"" Siddon p- c , .. n- · ·, · -..-t: r:, '- •J •• ··: : .. ··-: .�. tJ t� l T 

,. __ • 
Ill 

I' · • - • I ·-s ., i;-V 1 -; l I t; • • , . 
1�1 1 n 1 s t er c:>,f F i sher i e s & o c e u n s c 0 � :, r• .,
.House of Commons
Otta�a, KlA 0A_6 

1��y· · de· __ :i'h r c··11 L.t"::l.-· · --, .. • 0 /g µ
•

Thank i•ou for your lette'r dated June 16, 1986, .addressed·
to my predecessor, and the attached copy of corresp:>ndence to 
our colleague, the Honourable David Crombie, former Mi n ister 
-of Indian Affairs and l�orthern Development, concerning the
possibility of regulations under section 73(1) of the Indian.
A ct. : . 

-'F - ... .._ 

. 

- .. . I note 1tour concern about the certainty of the water _. .
boundaries of Indian: reserves and the consequent. imp_act on _.:_ · --­
the .ap_plication of f:ish management lavts. tvith- respect·.-to.� .. ·---= _ •

your_ req-uest for leg.al· adv ice on the water boundar�e_s of all --- ... ·­
res���s in_ C�n�d-�, 1-starting �Tith the reserves cite-d in-··i•our- -�-·:��-

.• letter, I�suggest. tnat_ the_matter __ be_-first-·addrf:_�sed_ b�·.our_.�· ..:-;_ �:. 
o,ffi�.ials·: ·.an.d those��of the Department of Indian A(!'.Ei_r�� af?d ·----,.--.-} -­
Nor�hern Dev-elopment and -the llepartment- of ··.En�irgy�---l·IJp.��f���.�� :�:-:--:-: :·
Resources. - It -is important that the problems·be well.':�::::.-�� __ -;;-::---:�_·-:,

.- -� . �nde_i:-s�tood-and -that p;-�orities be:- · set� in- ·any_· :wer_k�to. be_;_:_ .. -�:::_
=�:��:��

¥ • _.:. .done�·: An�-und.ertaking� on the scale de-scribed·. in:_-you-� -lett�r-:.·::·---=;t
·.co�ld ··only_�_be __ done Ori ·-.t�e_- -i.il1'='E!rs tifod i�Ilg'• thi3,� Ci 1;.� w�_u_l:�- ��:,-(::'. ��:��:;.,: 
bel?Ond .the present-·--r�sour.c_es of the De.pa!="_tme_nt· �f-Ju�t:��e...!--:._;_,..-._-____ .-:_ 

.. _ 1 ,.,� ........ ·�· �- -·-·•� __ ... ;..:.:.�-:;.· --- � ..... :.. -- ... ..... �.=...------=-...,;,:.-. ·-- ·• _·. _.:,__ :::';".:. �--- ---·�.-�.:. 

., .. ..: ·•�· ..c.l//ll!lf{l/il;;� ..... �� .. ·- ,.,,. ..... �� � ... ,.. �� - - ..... . - - • .......,J.. 
.:_-_ - ·....: .. ....... ·- .. ..  . . • . .;;. ·•• • ·- . .. . -·- ·- - .-·:�·--,-·· -· _;t-_ .-- • -· �--- -,-----J. --- .... · � tiitb -ki:ndest - r·eg ards·,· I· remain:;-__ · �- : . · --;�- . ·· -· :·-- _- .-· -�-:.�t:-:-·:-----...�.

... � ......... � - � �
-
--- 4!""> ,...;.. ... � -�_._.-., ·- ::- --:...�-:------� _ •. ·- .:.

--

� .•• 
, 

;- .... ............ 

- �  <rjll, 

• _..:,..__,,,., _ .. __ _ 

. .... � ------� ·_-,: ,. ·}--- --::_ .-: - :- - Yours-:- sinc.erely ,: =:. . 
.,., -·..-• .. .... 

.,. 
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• l 

�In order to ensuie proper implement�tion of fishing plans whether
• 

1 
under. the Fi sher i:es -�ct . �r _the __ band by4'.""l a\\'S it_ is- imperative that 

·:the exact limits :of reserve boundaries are known in law and o·n .--·::-·.=­
;site. To that .. �cid ,. �I would .ask-.�hdt you direct your departmental 
'.staff. to consult�_ on a �n:io1:ity_basis, _wJth of_�fq,fals __ Qf-the._:::_-�--�-.
1
Depar·��ent o·f Ene:gy! l-1iJ?eS;. _a�d _Resource1: to prov:ide �eg�l ao':'ice __ -< 

_;on tbe. "-�ater bouncar 1es of a11 reserves in Canada be91.nn!n9: w1 t.�- .-­
;the S?-;,eena,. Fraser and Nimpkish Rivers in Brit!sh �olumb-ia, the 

·� �Resti9ou,che. River in Quebec; .. and the St.: Jo·hn and;· _i,.Jiramichi -- -::_ .. _ �
. :Rivers .!n _New Brl.lri��i�k�-:- _f0llo�•ing legal- determiria"tit:-ll-: of-: t�es�:<

):,oundar:i es our coll e ag.ue . the· ·ao�our able�- Pat: .Ca rn.ey.., .. , ... �i1._n1.s t. er of: -:-·-?_:

... f£ner9,y' !�Jines snd R��our��s ·� should 'be requested to ·instruct. the· - ·_ : : :. 
Survey.o!"-•t;;eneral for Cc;n�da to phys i_cally �mark __ the boundarJ. es 9f __ ·: : 

,.. , .. � _1-i1 ese reserves. .. -:-:-.� ·- .:;__ . __ . · .--; •.:' ___ _ _ -· . �. · - - _-:-._ :� _ - -· ·· ·· - � -: - .. - ,-- .,_ · - -
• I' :. ....;.,. r-· -� � 

·t --.--.. -- ...,,_.,._ . ....,»• . ..  ___ .. 
L. , •· • 

r:ours sin,ceiely. 
.,., ' - . .., 

•·
. . . 

. 

• 

• 

Pat Carneyt P.C .• 1 M.P. 
DavJd Crombie, P.C., M.P. 

• • 

• 

. � . 

l�:S our ·ear! . � .c.e� .n.·otre an���.l
iotn.;t���Zih -� l""\.� ..... c:e>->••nl, 

, . 

. . 

•
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Mr,., r1 icrre Asselin, Q .. C. 
Sanior Counsel 
Legal Services Unit 
Department of· Fishet·ies & Oceans 
15th Floor, Centennial Towers 
200 Kent Street 
Ottawa, Ontario 
KlA OE6 

Dear Mr. Asselin: 

An opinion was requested as to the ownership of the bed of 
the S�eena River where it passes Gitwangak Indian Reserves 
No. 1 and 2 in British Columoia. The essential question is 
whether the river bed at these points forms part of the 
reserves, and are thereby held by the federal Crown in trust 
for the Indians, or whether they were retained by the 
provincial Crown and never formed part of the reserves. 
Based on the available factual and historical evidence, it 
is our conclusion that the river bed was not included in 
these Indian reserves. 

The factual basis for this conclusion 1s: - . 

1. 

2. 

. 

. . 
the reserves were originally allotted by. a m�tes �-.;..,_-;_ . .=-_ ��.: 

and · bounds -a es c r i pt i 6 n , con ft rrn e d - in - Minutes· of __ � ___ :_. --:.. __ 
Decis·ion dated ·1s91, :.and an official-·plan of·�- -- �--_,��- -�---· ... -· -· - - - - � - -

. - - - -· - .,_ .. -:...- -
- ..:..:- ...:,,: -:;..:. .. -:-. .. ..... - - -� - . 

_ survey prepared in 190t r1 -�- · · ---·:- ---�_---=- --r� ---- --:_:;- ��- • - _ .....-: - -- : ··-

- - ', 
, . - - � ... . . - - ... . -· 

�- 3. - botn ·reserves-·were- c'anveyed by the- province- of:_-�. �:�--:� =--�·� .. 

British Colu.mbia .: to- the---Dominion - government by �-� -�- :-_-- · 
provJnciai- Order in Council in 1938.: (o;c.··:1036):�-. ___ .. �--�-- - __

·• ·.. , . - : r::----=:--=--_ --�----�:=-�-: -· . ·-· -- ··.:..:::_.,._....._- -·-- - - . -- .. :---... --
., __. - ... . - .... . -· - - .. :. 

. 

-- - - - - .. 
. 

-- - - .. ___.., _ .. -
A major question· is the applicability of the_ ad medium ·-_,. ··_··-.: · ..-:....:-----

filum a9uae rul_� to __ �he�e two reserv�s. Th�� _is a __ r_ul!,: �-f -�-:---� __ .._ · 
construction-whereby ·the·owner of land·whose property abuts 
a body of water is deemed to own to the center line of the 
stream, in the absence of evidence to the contrary. If the 
property in question runs on both sides of the water! the 
owner of the property would be deemed to own the entire 
water bed. 

C dl-•I ana ·a 

'• 
. 

.. 

\\ 

.,. 



--

It Eht)uld l,e not'2d that this common lc1v, rule is the 1nost

a?p�opri�te principle to consider in.the case of the 
G�tw�ng��:rcserves, since it appears that British Columbia 
dld -not h� .. ye legislation prior to 1907 v,hich \•1ould l)ave · 
ebr09ated�:·J.he common law rule. Legislation to this effect 
\va_s later.:�assed, but at the time of the initial allotment
and subsequen� survey of the Gitwahgak reserves, no 
legislation affected the comma� law rule. Even if the 
(?reation and_ sur-veys had occurred after legislation 
abrogated the rule, the legislative provisions appear to 
have applied to Crown grants to private persons, and not to 
the allocation of Indian reseives. Finally, British 
Columbia legislation adopted after 1938 would not have been 
able to diminish the federal Crown's title in the reserves. 
It appears, therefore, that no B.C. legislation existed at 
the.key times to abrogate the ad medium filum rule with 
respect to Indian reserves.' Nevertheless, the existence of 
such legislation with respect to private grants suggests at 
a minimum that the province generally intended to retain the 
ownership of river beds in its property dealings. 

It appears, however, that the ad medium filum rule does not· 
apply to navigable rivers in many Canadian provinces, in--� 
eluding British Columbia. The laws of England as of 1858:: 
were the basis for the common law of British Columbia, in so. . ' 

far as the laws_�ere not inapplicable based on local_circum-
stances (English Law Ordinance, 1867, S.B.C. 1867,-c. 7). 

.. 

Based on the experience of other provinces 6 in particula�-
1-tanitoba and Alberta, and Ontario µntii._1_908_,--.:th�r� a�� ��Il� � 
vincing arguments that-- the_ rule __ was ._not iDtended.: to apply:. to _ _  : 
navigable rivers.:_-· l'lhile case- law from British Columbia .. is-·- · -_
not conclusive on the question, the best conclusion seems to ... ::._.· 
be that the· ad- -:medium f ilum rule_ does� not- apply to navigable-· -· ,
rivers in that- prov1.nce1t7�!-- not:e� �bov�� ... th!s opinion_--.- __ .;__·.--·:
assumes; .. on· the __ basis: .. of:;:--.�Ya.ilab.le_ e.v.�g_�n�-�:t..=--�ha .. � th�� Sk�e.!l_�-"-- ,� <.
River was .. �a�_�ga�l-!!.;.at� �����- :_t�_o.- resery_�s--d':17:i_ng· t!1e -_ - - .-- �:- -
relevant _periods, .=.namely_ the allotment, th-e ·.surveys, and the. 

--
-

. .... �� .. --- ,.. ... -- - .: .. - - - � .. - ,,.: ..,,... "'1' - - - �..Jt__ -- .. - ·-- .. • . • - • • .. • conveyance .. _- ���:-..: . ...,.� ·--�; � ·- �--.-c--:.. �-- .- -·-=--: · · -- : �-� - ·
=-

:::- .:_":-=----....;:;:-.: ,Z'"'� ,;__ �";.- --:=:-:.-:· .-_ : ... �· -
. ,.:...: -- - . .-.:�--�� ..... .:_:._· ___ :_-:.--.. _:..:-:--.�� -..-;:- :--:.--:- �-=- ::- :·---.. �_ ._ � _-::_:_ ___ -=- �:::-_ .... __ :-- �;;-=. .. ....... ... ...__. .. ---� ·""'-. ,. . W:- .. .,::,-,:.- � ... ·• _., '1.� ..=...;__. • .:.:.. --:-. - �·-::-.:---:.. ....... :-: .,,,,,.;;:;_..,,,.,,.,,. �----- ...... '""" ...... -----· • _ __,,.-. .. - --� ,...--- .. 

Even if it is admitted. that: _the _common._._l�w_·:..Fu.l��d.id-_._apply __ t.0·7-·._ 
navigable- rivers,_· �here� _appears to be e_v�dence=tO--r·ebut.-the . ·· 
ad medium. filum r.ule;-.:- None of the .factors-.cited-_below -= are-.---�···=­
suff!·cient_:.i-n�themselves--to- rebut the rule,· but-.their :cumul�--�--·:. 
ative ef feet: ls� p,ersu.asi ve-.- _. The rnost_._�important _ _f acts.� are:

- - ,. •• < • 

fal =- . .=. . - • .... ... .. • ... - . . .. ---::- :-- --- . -... - - . - ... 

1. · . con�ide�able emphasis 'Was placed on ·acreage dQring -· .
the process of establishing reserves in British

Columb-ia by Royal Commission and Orders in 

.. 

• 
••

-



CL) l.1 n c i 1 , w n d i n L h e con v c: y � n c e o ( L h a t· e: � e: i· v c s lo 
�;.l;.e _ norni�.ion govct"nment by O. c. l 036. The �crc:Jge
of lhe Gl t\,'�ngwk resecves does not opr>car- to hnve 

.included the r-iverbcd• # 

. 

2. the.markings and shadings on the original survey
plan sug�ested that the rfver bed was excluded; 

3. claims made by B.C. Indians to the Scott-Cathcart
Royal Commission for the foreshores of reserves 
along rivers suggests that the river beds had not
been included in previous al_lotments; 

4. even in the absence of B.C. legislative provisions
with respect to Indian reserves, there is evidence
to suggest the province's predisposition to retain
river beds, unless �xpressly stated otherwise; 

5. the sketch included with the original 1891 metes
and bounds description of the reserves suggests
that the river bed was not included;

6. 
- -

the practice of the �JcKenna-l-fcBr ide Royal - �--- · · ·
Commission to allot fishing rights in specific : · 
instances suggests that the province intended as a 
gen�ral rule to retain its underlying ownership in·

· river beds.�=· · -... · � · 
............. . ....... ._______ ·- --- -

.. . . .---.,-_,_,..a.• ,• . -
...... ,, ...,.,.. -.: .. ...  _ .. 

- . - .. .. -

• 
.. . 

--

.. � - \.- - , 4"P - - - # • ... 
• .. 

• 

However, the str�ongest--·evidence- to rebut the common law rule� . : 
would seem. to. be· the navigability of a water· course; and· its -· :-� ,. 
a.ctual usage as a commercial waterw·ay. As noted above, this
is a factual assumption based on the information presently ·.

.. available.· -If-=-*-t- -is �1 timat .. ely proven that ·-the Skeen� .��• 
__ non-i-navigable - at-.. these- reserves, th·en - it -is qui te .. �l ikely :- .... ·- -

-: · ·· that :the _other-·fact.s-cited abov-e--may not �be-:-:--enough ... to·-rebut��--:. ��·� 
· ,: the ad me.di um f i 1 um:_ rule;··::..;.. z--=--:� - ·.-�.:.� �--t"..;� .?· -�--=---=-·�-�-= -=�·: 2 =.: :... · -- :. · ,.._ ·· ·� .. 

-·. . . - . � . '-� ·:.. .. '". . . -- .. ...__ - - - .. __ --�� ... .....- .... �491,...... .. .. ·�� ... ... ·.. . ... � ... �- -�.. . .. . ... . ... -.. -.,...- • ·•...!=· •---- ·� ... 7"'" -... • .• -..!-.. . •--� , . ... --:- . ..  - •·.: .... -:..· ,...• ... --=� -�-..... .  - •. ..., . .... .. - .,.; ...... ,....,... . : 

�-- In. c;o�c�usion�-1- it-·--appear·s t-hat the ·ad m�dium filU1Tl ��1:-� did_; -�:- - �� . 
'_- - .. - not apply to th,e.�.allotment and. conveyance, of-; . the Gi twangak d - •• • •  

reserves, even� in· the absence· of legislat.ion· ·to abrogate the.�·_:_ 
:.:...:-· . rule, because ·the river-: is navigable at· ·t:he. relevant ,. -:� .. - · , 

portions.· Al ternat.ively, if. the rule did -apply to navigable 
rivers in· Bri.tish Columbi.a, then the fact of navigability in. -
_conju,nction with otb,er ev.idence rebuts t.he ·rule's · --
presumption.·.,, In either case, the river bed was not alloted

· with the reserve lands, nor was it conveyed to the Dominion

· . government in t938. It should be stressed, however, that 
· · this. opinion relies on the particular facts surrounding the .':-- _ 

•
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\,1 ould h�ve, to be Ci'.Jr·cfu l lY e>:arai ncd in 
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·\:t·ir�� ti_! ·'t�_ltti- factual "b'c1ekgt�OUt)d to their estal:>l ishment
-·<�b.rf,f.�r:;e., �:ny· ·cc,n�l-usion c-ould ·be dra\..in as to , .. ,ate-r boundar.ics_._

,·,.-1 ;:t�fJ:$,t ·1t-�-c'!ft·? tl)is corresponds to �,our request. You may
.:·�o·: -S_P;�.':l-k- dir�ct·ly to the J�ative Law -Section v1ith any 
S_J?�Ci,fie q\ie-st'.ions. 
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T}u.s ref c�s to t..� joint rE:'gG::!st by �-rour 1-i..inist.e·r 2.nd=- · �
the 1·1.inister of Indian & l;Jorthern ]l_ffairs. for ari opini on res?-'":J.(:ting 
,-.�hlei"-1 t•;ou.ld gove-r-n, in cas_e of co!1..flict 1 :!::;eb.•:ee.n a bj,�-}a\-1 rr2de by 
tl-:e Council of an Indian E.and ?JISt.;211t to· p2ragr2_?h 81 (o) of the 
Indian Act pertaining to t.1-P- pr-ese1.vation, protection 2-.TY.:i rriT1252.:2.nt 
of fish on a res�rv--a and a regulation oealing ,vi.th � �1� subject 
matter rr .. ':!�e pu.r.suc..l')t to Section- 34 of tie Fish�ries Act. · 

_In � opiI1.ion, .. the b:{-lc-.v rn=ae_by __ the_Council of a Ea.nd 
,,DtJld gcv_s;..-n. Tnis conclusion is h=.se:l on the profOsiticn th.3.t "wrP-re 
a wie2 r2...r:1;jing subject such 2.s fishing is cealt with in a _p3rl.icu1ar 
r.2r��r in relatic:n to a p�t...icular pl�ce cy or purSU2-,t to an Act of . · · 
Fc.rli2:i7'l::nt - - in t.'-us ccse b-j':-la-.."S cy Bar,d Ccuncils for tle prese.rvat.i_� ._, _-
protect.ion a:.7.d rr2naa2.,--rent of fish on a r2se.rve - it follo.vS that 

- -
statutory prov-isicn.s such as section �4 of th2 Fisheries Act "-hlch 
2ut.l:ori zes the. s?m"e s1J1:)j ect to be dealt w�th en a se.11era1 Cc.sis are to 
l:e const.n.:a:i as l::e.ing subje..-t to "-�..3�ver is occupied. by the p.:.rt.icular 
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l�ovclnl.)er 16, 19 7 8.
" 

• 

1·1r. Donald- o; · Tanslc·y 
A�soci�te De�uty Mini�t�r, 
Fisheries & Enviro11ment Canada, 
Otta,.,a, Ontai-io. 
KlA 0E6 

-

Dear Mr. Tansley: 

• 

-·

. .  

. Following our meeting in your office on 
October 13, 1978 at which Mr� Christie and I 
discussed with you the implications for your 
Department of Nr. Tasse's opinion of August 17, 1978, 
we undertook to let you have a further opinion as. 
to \vhether the ,._,ords "on .t .. he JI.UC/tve." in section 81 (o) 

• 

.• 

• ·of the. Indian Act include rivers.· .· ·--: --�----. · :. ·.- .. -.. .-·. - . --- . . - ,. --··· - ,_..:,_ .. -·::.::--.; ·- -- __ � ...
.;. .... 

- . 
·- - . 

lve · have, of course� ··not been able to examine -'-. 
the legal description of all reserves but ,_,e have· 

.. examined ·a. ·number· of des er iptions of· reserves in.:�-�. 
: �---· British Columoia and Ne\..�-Bruns\vick including· reserves--__ - - : · 
. _ along the Fra�er and its· tributa.ri-e·s ·and the-.Kingsclear·· . '"-�-

. _ - . Reserve. Based_ on · this evidence, it.' is·. our· opinion:= !.. - - ·- -�-- __ ·_. -- :-. -�

�-:..._ : that boundai�-��. of; r-esei:-yes·_�-g-enera fly . stop··--at·· .. the-. river '.s · · -� ··:.; •�� ·. 
·• edge.. In other· ,vords,-· they ·ao not· include.9�the rivers . ,. . -: . _ ..

• - .... - .. . .. • - ... .. . - - • _...,...._ . 
� - - ...... _ .. � .... - ........... "'.!. � - ,r 

..... - - ·"" - ...... ... ...... 
• • 

� • - .. · a 1 · h .. h th · - .. ... - - ...... --- ,.... . · . . - - -�- - · """-· .. ·-- - . -, -- . - - . . -
.. · .-. · ong \v .l..C ev .run• ._ , .. �.:..· .. - -:-s?_-.J.. � .... ....;. .. • -'"' .. :.,.:- ·' ."_, __ �- - ·.: -::;:-.. � "' -- • -r · � · - - � ... ·-·:... • - • -· .._ :� .... . .. - .. �-- .. r' .. :__.:��---=-- ............... _;,.. � ----.. -� ......... 'T ,_. .. _ ... �-.. .:....::- ,,,,. �, .. _...;,.. .• --------:- -.... ...... • ....... _ .... - ·�·. • .. .. ....
• - .. .. ·... -------- - _... .......... ♦ � • ---y ........ .... ___...,.........,.,.._, ......... ......-,:- �..- .._ , .... .........,_ = .. ,& .. ... ... ...... . c. ...... - - • __..._,.., .... 1;• -- .. .. � -4. .... - • •  ·- . - ""'"- _._. • � .. , ·- ....... .. .--..�-...----- ... ____....._..�_,.... ,..._ .. _ .... ...... .  r-·---•- --: .. . . --· - ·------· ' ... . ... .._. 

.. ..  __ • • -. • ....;. .,.. ... 
- ----- .....,_. ..... :l -.--.#-......... __...,_ .............. ...., ..,_. _._ ... .. -- ._.... ---- ..,..,- " - -- ... - • - -··-.. . . .. ·-·

. �... . . . ··--:-..:.·___,.•..,,.. . .... -_-_.......---.-.. : ... ;...:._ � ... -�� ... --.... - . -.... '"- --=--- .;:.......,...,; . ..  -- ........._. ...._.......... ... - •._ .... ; - ·--·- �- --:--- ..... _ ·- .... � .. ... - -··. t, 
• 

-- t ··- - .. ....... . -· .. --�� � ... 111, ..,,_- .. ......,,2. ..... .. _..........._,. ----- -........... � -- .... • ......... \I""' ... -•�............... .. -- .... ,.._. - ..,_,,_ - ....... -- .... • - - - ....... -

::-� "'-��:-�:..-:::.��_.Th���-.:�cb�J:��cpri¢¢ivablY Ee .-:-excep:t.1-��s_ -. �f>-�;I-�. -�}-, �'-;��: -·� 
.;-� .. :"'.:tbi s�-rule_·_-�-� as;.:r�-:Say :-i�e �-have _!not:. ex"a.i'1\in�d-�. -�he��d e scr �p_t-�t?�.s -.�� �-:--;;� 
:.?:-� of �a·1-r=. the �resefyes:1.n�the

---
·�ouiitr.f {··�:.-�_but - in-·the��-abs2ric;:e��: -.-:�;;_�

-� of _e_vJE_.¢n��-=.!-� tl}e-. ·cqn_t_rai:5,;:�yo_u cari•�c;�s�����t}:12._����e� .. ;.���� �� �j
·�.:.·--� ... si•tuation · is:. th;at··rivers� do not- fo1.;n __ ,Part_-of reserves-:--:;:--.;-��-·-· .._-:.�--.-.-� ..... - .. " . - _,, ... --.. ... ......... - -- . - .. .... - - , _': - ..... ..:,··-- ....... -- --�-- . - ..-. -� .. ---- -

..,.._... 
•. - .. ... .., • • --- - . -· \J-

... 

-:;;:::.. _ __...... . .. ... _ . -:- --- =-,...
..._ 

� .... ... - .... -- -: ..,.. ........... �- -♦-:.. :. �-....,.,_ -:- � ·"'----:-:- -:· .. .. - ... -:-.a.. ' --: .. -·::' _... --
� ........ ..... ---�.. - ._._ - - � --- --------. - ... • • - - ,,;'l� .. ..... ,:f!t ........_ _ ,..... -- .... -
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-� ........... �- ..... ... .. --- ------♦ ;-,.....,... ----- ..... -- - ........ ,,,,,.--- •• -•-..._,-- ..... ., .. -. --::-- -- - • • ·�-

. ..

�-.::· · -_ .-:-.. -. ·: ·:-:·_ �· There::-are-· cases ,,,b-ere it· is·· provided- �that; tne-·;:- ::: . · �·- - .:.., ·
......_ ..... .. . .. - .. ...... � . .,. . .. ..... -. - - . . . ... ·- - - .. -- • . - - • r - � .. ..  ·-

· :���_:.-�pd � ?n$__Jt\ a y..: .dr a W_ t,•a t er�· from the rivers� for�. certain._ purpos�s.._ ·:. �-- For e..,ample,� .the description of the Stulla,,1J?ee�s· I.n�i�n�- - -:· ·.-- ! 
�.-.. :_Reserve ·No •. ·s .. along ·_the F�as·er �ver says __ tha-1: .;.���St:g-. _.' �--· ·.: - ..

-� iJ1chc,, 0£ r<u.teJL !Oil L�.i9a.ti..on __ a.rul otl1eJL pwtpohC!..6 aJte. � � ·--... _-.:--··--_-�:.. - �-, .... ·_· -� ;

- ..

D..h�.i.9nc.d 61tom tlie: abo\1e cJtc.ck oJi MlJ otl1C!Jt hou.Jtc._e.A o& :· · -. � -- . �� 4
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7 YOVR ALENOTRE R£FER£HCE 

Native fisheries Advisor
Native Affairs Division DATE 

Strategic Policy and Planning 
_J October 29, 1986

Definition of Navigable Hater� 
' 

- Teleco� October 29, 1986 with Ms. C�t�. Navigable Waters Protection
Act Programs. Transport Canada

- Definition of navigable waters in Act not adequate but attempts to
amend have been unsuccessful. 

- Ope,..ationally . Transport defines navigable as any ·t,aters that can
supR,ort navigation. including canoes.

- Pro�lems arise where farmers who own land on either side of water
bodjes run fences across the water to keep stock f n or out. In si­
tuations where such fences interfere with water traffic (ie. recreat­

. ional canoeing) the -far·1ner 1s -requested to remove· the - obstruction, 
or ·modify, to acco1m10date passage of vessels. Litigation which_ would 

_ clarify the question has apparently not resulted t� date. { · · 
"'.:. -- ... . .. � .

. - . ....... 
-- - � - -- -

- Main- ;:¢ontact�-person- will be Ms. Janet Bourassa, Chief. Navigabl� 
Waters Protection Act Programs. 

O.D. Swejtzer

.. c.c.: 6.L. Robins - ---
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NOTE DE S�)'YCE 

NOV'N ·1986

,OUR Ft�OTR£ R£FtRENce 

8423-1 

YOUA Fll..ENOmE A�CE 

November 26 1986 

Reserve Boundary Reviewt- Navigable Waters 

Attached please find a package of information regarding the 
establishment of a working group (Justice, EMR, DIAND, 0F0) to review 
Indian reserve boundaries. 

The Departments of EMR and IANO are proceeding to gather 
information relating to the surveys, maps� plans and legal d9cumentation 
used to establish the reserves. DFO is responsible for determining 
navigability of the waters involved. Discussions with Transport Canada 
have confirmed that no firm.definiton of navigability exists therefore 
we are inclined to follow the Transport rule of thumb that if a waterway 
is navigable by canoe it is considered navigable. 

I am requesting your assistance in securing information� either 
historical or present day, on the navigab·ility of river.$ .on or adjacent 
to the reserves found on the attached list within your jurisdiction. 
Priority will be given to the first ten reserves .but all reserves will 
have to be reviewed at some t•ime. 

' . 

I believe there is considerable information available but 
I have located· little here in Otta�a. Historical information must exist. 
in literature relating to paddlewheelers and the early fur trade and 
up to date information on recreational canoe·in·g might provide references 
which wot11d satisfy the Department of Justice. I am h-oping that members 

. of yQur ·staff may be f ami 1 i ar with some of this 1 i terature and may even 
have it in their pe·rson al 1 i brari es. If such is the case photocopies 
would�be appreciated. 

_ ,._ In that this review has been instigated by 0FO and i.s for 
our b;ene-fit-� it,. is incumbent upon us _to provide information on navig­
ability -without· delay. I ·appreciate that this is yet another demand 
on your - staff•s time therefore· -if you cannot respond -to this ;request·
,Please call me (990_�0182) as soon as possible and ·Other arrangements 
will have. to be made. 

, 

, 
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Indian Reserve �oundaryReview 

At the suggestion of the Honourable Ray Hnatyshyn, Minister
of Justice., a meeting to discuss the reserve bounda.ry issue took p 1 ace
on October 20, 1986. 

I am attaching a package of information resulting from that
maeting. This includes background material, follow-up letters to OIAND
and El'·\R and a let t e.r to Just i c e ask ; n g the i r a pi n i on on a number of
key questions which will provide the legal framework for the review. 

As you will see from the attachments the complexities relating 
to the establishment of Atlantic Indian reserves resulted in the decision 
to begin the review with reserves in B.C. This will serve to define 
the review pro·cess and provide af! under.standing a$ to the magnitude 
of the task and the � resources needed to do the job. - The_ process is . 
expected to improve as�·.�ach. successive reserve� is completed. With_ the 
experience gained fro.m the review o.f the ten priority B.C. reserves .. -
a :Start wi 11 th,en be made on the key At 1 antic reserve'S. . -· ·" · . . • ... >. , , ... 1•· .. 

.. ' ' . •·' � . . . < - . -

� . You wi 11 be - k�pt info��. 9f t·�e ;·rogres�::•��!ie· t-.tt;/W0i-k-ini,�:� : --'=--

group. · · _··· ·- .-"i. _. _, _ � .. .,. �.,., .. · · i'- -:- ·�- _:-;:�-.. A--::�_;__...: .. -�:·-.-�-:::.:-:- - -- =- ;.:z�'"; .. -·

.• - .... ----., .�.,,....-, ., .. _•··t. O"' -- _ _,._. - �.- ·--- -
. .-.-- . . - - . - - - . -r-.1,...., � 

' . �- � 
: ·-_- �, �. - __ : • ORIG�l .. } -_�L� c:3,�_2b -

D
Y .. - .� -- . ...... ;; , 

. - ,_--. -- - - �: .. · -. ---. , ... - - - ,vAtt'!" SIGN.-. . . - - . - - �-· ·-�-- . 
• . ,;,..,,. -7: - -� ·- __ , _,. • '- . t: PAil- . . ---- · - ---- -

• ,r- .. .  .,,,.�-� '1 

,. 

. Distribution 

D .. A. Good (2) 
P ., H Ji Ma cNe i 1 ( 2 )
G .L IJ Robins (1) 
o*o. Sweitzer {1) 

Dav,id A. Good 
.......... -

.. .... ' .... � .. \
\. 
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. . ·.�. . ;� � ... � . 
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Reserve Boundary Review 

, 

. OUR FlLE/NO'll\E AG tRt'.Nct: 

. °"�ov 101986 

-

. Paul MacNeil chaired a meeting to discuss the reserve boundary 
1ssue was convened on October 20. The following people were in 
attendance: 

B. Menour .. Y
G.L. Robins 
0.0. Sweitzer 
D. Brock
S. McDougall
H. Ryan
D. Snowl ;·ng
S. Repstock
M.E. Fitzgerald
M. Freeman 

DFO 
DFO 

DFO 
OFO 

DIANO 
DIANO 

EMR 
EMR 
Justice 
Justice

.
There was general .. agreement that the by-1 aw s.i tuati on con st it-·

uted a serious problem for�··.DFO. Our proposed approa·ch was to seek some 
broad principles from Justice against which reserves .could be reviewed
to determin'? whsther the subject water was a part of the reserve. Justice 
was unsure that· such a process would be easy to achiev� given the legal 
pecularities surrounding the establishment of each reserve. r·hey did
agre-e, however, that specific (:!uestions should be directed to Justice ... 
In the meantime work will be.gin on the list of priority reserv.es,· and­
both DlA�D and EMR have agreed to· provi·de. whatever information they
have to assi-st Justice in their analysis of the boundaries of the Morice� 

_. town reserv-e. Th.is exercise
--

will- ·serve--to·-identify ·tne-magn"itude· of 
.the task .and the time and resources requir-ed to complete it . .

' 
. 

. . One J:l'romising ·,dea to emerge from the discussion at this point 
· w-as th,e de�elopment ·of a standard a.pproach which could be fallowed by

legal .staff·:.in the li'ne departments o,r by legal consultants to _·sprecad
.. t.he··.1oad· and· thereby sp:eed up ·the pro,cess. Justice ag.reed to e·x·amine

>--

. thi:s_-··o·o'tion. �\ . 
•
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; _ .. ",. � _. . · DIANO was of the opinion that reserves east of the Man_itoba/ ___ - . Onta�jo borde-� -�ng especially in the Mari times are much more d.iffi·cult- � _ to resear;ch---due_ t_o the paucity of documentation, the occurence of la-nd 
�rants to establish reserves, and the presence of very old treaties 
an� t�e Royal Proclamation. For these �easons it was decided to identify pr1or1ty reserves in both B.C .• and the Atlantic, on the understanding 
that the initial_ review will concentrate primarily on B.C. 

In order to move forward with a· review of their reserve-s the 
following working group was establfshed. 

Obert Sweitz'er
Mary Ellen Fitzgerald 
Sandy Mc.Douga 11 
Ste� Repstock 

Chairman 
Justice 

1 0IAND 
EMR 

The first· thirteen B.C. and Atlantic reserves listed on the 
attached paper will be considered the priority reserves. 

. Attached for your signature is a -sepafate letter seeking _ 
Justice's clarification_ of the existing legal. framework relating to­
the issue of Indian-reserve boundaries. J�stice officials have already 
fndi cated their concurrence that the attached ·questions be put forward 

· to Mr·. lacobucci and once Justi'ce makes an offici-al reply, their opinions
w11, be used by the· worki'ng group to facilitate their r-eview of the
reserves.

I will provid_e informati:on packages· to ADMs and RDGs -outlini-ng 
the (Jeci s ions -of. the Octo�er. �0th _me�t i ng ·inc 1 udi ng _ the est ab 1 i shment 
of the working group. 

.encl. ( 1) 

oistril>uti.on 
- ' 

O.A •. � Good (2) -
P�H. MacNeil ( 
· �t-, Robins (1 _.

' . .
t

- Or.g,n�l 5\gned by
,orig\oal &00\go� pat

o. G .
David A. G.ood 
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.ftori-cet own fl 
f(i l$e9-ut::cl.a fl
ki t,st?9ut¢la #2
Kispio'K 11 · 
kisgegtis · 137 

6. Squ�Hni sh (JS
i.. Co\·J i chan #1
8. Skutt D7 
9.. Skutz /18
10. Qualicum

11 .. King cc 1.ear 
12 • Po bin c au .(J 11
13. Red Bond 04 

Level 2 - Reserves 1n Pocific and Atlantic (fl104-111) Regions with by-Jav:s. 

l. Sik-e-dakh #2
2. .Ag\-1adin {JJ

J. Bella Ceola #1
4. Nooseseck :/J2
5. Taleomy DJ 
6. K¥:at lena #4
7. Mission 11
8. Seymour Creek 12
9. Burr-ard Inlet D3

10 .. Inlailawatash 14 
11. Skowishin 17 
12. Chuckchuck 18
13. Poyam 19 
14. SkO\�ishin 410

.15. Cheakamus #11
16. Yo.okwitz #12 
17. Poquiosin end Skamain Dl3
18. Waiwakum #14 
19. Aikwucks #15 
20. Sieich.em #16
21. Kowtain #17 
22. Yekwaupsum #18
23. Stawamus #24 
24. Kaikalahun #2.5 
25. Checkwelp 126
26. Checkwelp #26A 
-27. Defence I slend 128
. 28� Bridge River �l 
29 .. Bridge River #2 

I .30. Nicole Lake 11 
� · )1. Quilchena ·#2 
t 32. 'Douglas Lake #3 

J3. -Spahomin Creek 14. 
,t. Chapperon lake 15 

It.. 
35. C

_
happeron Creek fishery 16

· 36. Salmon lak.e 41 
1 - ... 37. Sp.ahomin. Creek 18 
i 

. ' 

t 
I 
I 

II , . • ' , . ' 

L 
l· , . 

38. The iJ<
39. Kil-pah-las D3
40. Est-patrolas D4
41. Tza.rt-lamr {}5

42. Kakalatza 16 
43. Cowichan {l9 

44. Co-wichan lake 
45. Moricetown #1 
46. Coryatsaqua #2
47. 0-schawwinna 13

48. Alert Bay #1 · 
49. Ches-la-kee #3
50. Ar-ce-wy-ee 14
51. 0-tsa,-1-Ias 15 
52. Tsawwassen 
53. Ahuk #1 
54. Tsuquanah 12
55. Wyak #3 
.56. Cla-oose #4 
57. Burial ground #4A .
58. Sarque #5 1 ::�-<. 
59. Carmanah #6 
60. Iktuksasuk #7
61. Homitan #8 
62. Oyces 19 
63. Doobah·llO- -- ...
64. Malachan #11
65. Ilclo #12 .
66. Opatseeah 113
67. Wakitsas #14
68. Chuchummisapo 115
69. Seouk 116
70. Tsahaheh #1
71. Alberni. #2
72. Iseoowa 14
7J. Ahmitsa 15
74. Cleho. 16 

. 

. 
-

75. Keith Island 17
76. [quis /JB 

77. O:ne> ah 19 
78. N'umukami s Dl 

79. Nuch aq uis f/2 
80. Do ch supple CJ
81. Sacha IJ4 
82. Sa chaw il 1 IJ5 
83. Kirby Point 16 
84. H.amilton Point 11·
85. Haines Islard fB 
86. Keeshan 19 

87. Kichha 110 
88. Clutus Ill 
89. Anacla 112 ·· 
90. Masi t # 13 
91. Hanayno #2 
92. lougt-oorough #3 
93. Matlaten 14 
94. Campbell River Ill 
95. l<wa-tsa-lix 14: ---- - ·-

r • -: • 

96. Tum-bah IS ;:_· -- : 
97. Kits-ka-hans 16· ·--· ;;:-.
9 8 • Koo nwa ts #7 . -- :.- .::.::-. · ..,-:;_
99. Chig-in-kaht #8 · ;..-

10 0. Haze 1 ton # 1 - - . - - _- - · 

101 • Kso o-gun-ya -12 · -
102. Tsitsk 13 
103. Anlaw #4 
104. Big Hole Tract #8
105. Eel Grrund #2 
106. Renous #12 
107. Indi.an Point fl 
108. Red Bank #7 
109. Burnt Churdl 114
110., Pokemouche #1:S 
111. Tabusints:: #9,

\ 
II-
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··Mr."".: f' •· ·1acobucci, Q.C ,, 

Deputy Min1ster · 
. . and. Oeputy Att.orney Ge rieral 
O.epartment of -Justice Canada
Justice Building·
Kent & Wellington Street 
Ottawa ,, Ontario 
.f<1A OHS 

Dear Mt. Iacobucci: 

As you know recurring disputes over the applicati:on of 
I:ndi an• band fishing by-laws. made under the authori-ty of section 
.81 -(1} ( o). of . the Jndi an Act gave rise to correspondence betweeir. ,our 
respective Minfsters {:copies. attached) in an endeavour to seek the 
ass·istance of your department, DI.AND an(f EMR in determining whether 
by-law jurisdict,ion extends to waters adjacent ·to. on ·or ·between
r;eserves. 

. Since· the Indian A9t cl-ea-r1,y states that b:ands may make 
by-laws·for "the, preservation, protection and management of •• � 
ff.sh ••• on t.he reserve••, it is imper at 1 ve that band'S and government 
manageme·nt a:gencies cle.arly understand where the by- law.s apply and 

· wh.ere the. �is:herif!s·.Ac;t .applies. The present unclear pfcture of · · 
·. by-law Jur'isdiction ·has ·resulted in ·soine serious confrontations . ·

and Jiti.gati:on.� The effect has been one of frustration for Indian 
· bands an-d departmental '.management and enforcement staff. In addition,
the pub l 1 c is C•onfuse:d about the government• s i nab i 1 i ty to reso 1 ve
problems cre:ated by its own legislation.

Without addre�sirig the paramountcy is�ue it is now 
n:eces.sary to move fpr.ward to clarify, whe,reyer possible, exactly 

• ' , . · . wbere reserYe.s. end in �re·1 at ion to neighbouring wa�er. bodies !I 
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: :_": ' .. : ..., ,_ . <. �· ··"· ··:�. ,-. · · A.• m�s�tn-g :of Qf f i,c: i al s-, a·s su9gested by your- .Minister f. -.:.f-:;.··; :: ·� i '.'k:lt, �.Jld .. �f! OetQb:�r _20. 19$6· with off1tials of our resptctive depart•· 
·�- � .. ·· ·, /' .. _,,·_:.M ��ts,. G:IA!4'.U .a�d .�M�. ,· Ju:st-1-c.e �as represent.ed by- Mr. M. Freema·tl and 
.. , ·"·· .... � . .'., .. �k$� ·It!·:�•- ·f.i•tit9,r1l�� A working group, chaired by OfO,. :was formed ,, .. ·:�<t- .r�v� .. tw ��•set,vt boun.daries. beginni 0·9 wit.h :a r u.imber of the most 

_.. C(l�t�;C,tttl i a 1 .r�s·Erves � The _working: group w11 l review the ·1 ega l 
ins.trvm��ts whi,c:ff es�ab l ished ti1e reserves_, the navi €fabi l i ty of the 

,wat1r �� f>r ,Adja, '.capt to the reserves. and the detai1s of survey -plar rs 
for. th.�:.-:r:es-ttvt$. _Given that· the catch·-up phase al one --- revi ewfng 

. al� ra·ser-ves or bands· which presently have fishing by-la,wg fn Atlantic 
.. and p·acifi� -Regi9·n wi 11 require the revtew of 1.24 re·serves -- there 
is a need for c1arifi,c�tion o.f the existin9 le·9a1· frarnewotk to guide 
both the 11ork·ing group i·n its review, and DIANO in its review of 
new by .... laws as they ar� submi t(ed to that Depa.rtm-ent ·for approval •. 

With thi-s in mfnd; I anr s,eeking Department of Justice. · 
op1nions on the attat,hed questions about the exist1ng legal framework 
in re-spe-ct -of the _jurisdiction of Indi-an bands- ov.er internal and· 
atijace.nt waters· •. 

lf we are to minimize conf.rontatio.os betwe-en fish�ry­
officers and lndi a_n f i s.h.,ermen ·during t.he 1987 fi shin.g season, we 
must· r:escflve· as many of the bound-ary issues. ·as• pos;sible . befor·,e. the
sea·son opens in f-ta.y. It wo-u.1d be ap_preci at·ed. therefo-re.,, if yau ·could 

· g·ive a high. priori.tY. to this matter ancl pro;vi�e opini<?nS .at the
e.arl iest possible date. .

· 
. · .. • · · 

Giv,en -the importance of thi.s matt,er to ·Mr .• Rawson and 
.Mr� .Krot!ger. l have provid-�d· copi�� of thi� ,letter ·to them •. 

. . . 

··_ · vnur_s, ·si,ncere;fy,: ·,: -�
t

'· . · . · · · ·. . · Otigina�_ ·S,g,na� bx. . P. MfY800M . · : .. A_ sign� t 0119,maf
. , '

·01sr:RrBUTIQN
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. 1 * 0�-es . the _ �. a��-P��-.f i_ 1 u.� ru 1 e app 1 y to n av i gab 1 e waters \•:h et her
adjacent to reserves� Flowing between reserves or flowing through 

. a, reserve? -If the ad medium f i 1 um ru 1 e does not apply, is there 
some other ·rule (e�g. the hrghwaf�r mark) which applies? 

2. Does the ad medium filum rule apply to non-navigable waters whether
adjacent to a reserve, flowing between reserves or flowing through
a reserve? If not, is there some other rule which applies?

3� Where erosion over time has caused rivers to encroach onto reserve 
lands. does the. e·xisting high water mark form the boundary of 
the reserve? 

r 

4 ... Where re-ch an n e 1 i z at i on occurs over the short term ca us i n g the 
river to encroach onto the reserve, does the "new' 1 river channel 
form part of the reserve? 

5. Where reserves are adjacent to tidal waters, either on the lower
reaches of rivers/streams or on the ocean shore, do their
boundaries stop at the high watet mark?
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July 24, 1986 

'-,1,, .. "'. Q _ ·. o. · e
_
=J'J u c: ........ _.. 

I ,� 

Thank you for your letter dated June 16, 1986, addressed· 
to my predecessor, and the at tach·ed copy of corresp:,ndence to 
our colleague, the Honourable David Crombie, former Minister 
of Indian Affairs and l�orther:n Development, concerning the 
possibility of regulations under section 73(1) of the Indian 
Act. 

I note your concern about the certainty of the water 
·boundaries o·f Indian reserves an-d the consequent. impact on
the epplic.ation of fish management laws •. J-7ith respect to.· -- _..,..
your request for legal advice on the water boundaries 6f all
reserv-es in Canada, starting with the reserves cited in your·· 
lett,er, 'I suggest ·that the ·matter -be first addressed by our
off ici.als and those of: .:the Department of_ Indian A(f�irs :and ._ -- · .-·.
1-�orthern-�oevelopment�-e-and · the·· Department of Energy,- M.ifl.�es and 
Resou,rces� It is important that the problems be well':·.: · �-
u·nder-stood :and that- priorities_ be. set in any \vOrk to be -·-·
done�� An - undertaking on. the·· sc-al e described in .y-our .. �-let ter-.---_ -· ·_--�.
c:ould only b·e -done on the··under,standing .that--it-woµld--be �'-!-.·-=�-- ·..:.� = 

beyond� the· present�-=:r·es.ources· ·of the ·_oepar tment-of - Just ice.-�--�- - -
. 

.. Wi-tb kindest-regards, I remain, 

-

Yours sincerely,- .. -· 

• 

Ray H,natyshyn 

. .  -·

I fl, 
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Please f�nd attached a letter to our colleaoue the Honour2ble 
Dzvid Crombie, J1inister of Indian Affairs a�d l"orthern 
Oe 1 elopment ieeking an interim resolution to the conflict over 
b� .. -Ja._.:s pas.se.d, by Indiens bands under the authority of the Indian 
�ct for fishing on reserves and r�gulations pursuant to the --
fisher res Act. The letter pro?oses the ·int reduct ion of an 
Order-in-Council authorized by Section 73 of the Indian Act. 
This regulation would confirm my overall mandate for preserving 
�nd conserving the resource through proper management and control· 
of seacoast and inland fisheries. I am requesting your support· 
for this initiative. -

In order· to ensure proper implementation of fishing plans whether 
under the Fisheries Act or the band by-laws it is imp�rative that: -
the exact limits ·6f reserve boundaries are known in- l�w and on 

1 site. To t.hat .�nd, :r· w·ould ask that you direct your depar·trnental 
staff to consult,- on. a priority b,asis, with officials of the-··-;-�� 

, Department of En-ergy,-· t1ines· and Resour.ces to· provide legal ad-�ice
on t.he .• �at-er boundaries of all reserves· in Canada beginning .w1 t.h .. 
t,he Skeena, Fraser and Nimpk��h Rivers· in Bri·t!sh Columbia, the·. 
!{estigouche River. in Quebec;;·and the St.--John-and-l·1ira·michi-==� 
Rivers in New· B·runswic-k;-·.-=-- Follo._.iing··1e9al- de·termiriat-'ion; ·of-�-·th-ese· 
l oundaries our- colleague _-the Honourable Pat.-·carney-,� Mini st-er- of·.�,=:.-­
Energ·y Mines-and Resources:·should· be regue,sted to instruct the·� -�··_! 

$··trrveyor-Ceneral for-·c_anaea-to physically_ mark· th-eiboundaries of. - -
·these reser·v-es •· - ·.: ··�:: ::: :r-� ·-. .. •. -

.. 
Yours sincer"ely# · - • 

' Jji 

.. 

.. 

.Tom Si-ddon,- P .. C., H.P. • • 

" 
·.-the Honourable Pat Carney, P, .. c., M.P ..
· The· Monourebl e ·o_av id - Crombie, � .c., · M.P.

, . . . 

• � 
f . .

. !.��.'?�n;��r� ··m·. �---�'t . �e�. n"of � anne�- . '. .
.,.. � �., � . . . "" �, _,.,.� .. .., � .,.
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O!ht,•1a,·can,da. K1A OE6 
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