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A. TT,TT I TE OF PROY I S IO}I5

Indiyictuals rho lost status as a result of specific sections of the

I ndi qq t!911 ( specif i c sect i ons rhi ch ei ther di scri mi nated on the

basis of sex-or are now described by the government as unfair) rill
be restored to band membership on application by those indr-viduals

to DIA. Bands haye no sa.y in this process. The government has

estimated the number of individuals involved to be_2?,000. l{e do

not know how that f igure nas calculated. llost wi ll d,e xomen who

I ost status as a resu'lt of secti on 12 ( I ) (b ).

The first gerreration children of the ??,UUO individua'ls described

ab:ve viill be reEistered on the federal Inoian register that gives

the: Indian "s-tatus." Urt not band membership. They wi ll only gain

ba.ic meriibership_- innediatelJ if bgr,th parents are rrembers of ttre

gart,icular band. (These rules on children will also.apply to in-

diriduals who were band members before April 17, 1985.) The_number

of children of the 22,00A is estineteo at 46,000. The parents do

no: ha ve tc -be a I i Ye.

3. tsanc wi I I be abl e to assurr€ cootrol of thei r own rrrembership. To do

this they nrust establish written rules which mr.rst be approved by a

rtjority of the electors of the band. These rules cannot take away

acquired rights. In other words, no individual who now has band

menbership or gai ns band membership by C-31 can imnrediate'ly loose

band nembership as i result of the new band rules. lf a band doesn-

not take over control of membership rithin two years, the .nrtd.rn
aafarrazl lr ia ^-rrarrah , rlra.ra uitl L^ r..*rr+*a--1I., r-.3-!-i

?.
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B. GINERAL POI TIIS IBOI'T E ILL C -3I

l. . It ts a compromise.

(a) reinstatement to band membership of lhe 2?,00U individuals rho

lost status goes against the principle of First ltation's self-

determi nation of nembership/citizenship.

(b) the fact there is no automatic reinstatement of the children of

the 2?,000 is contrary to the positions of Indian R'ights for Indian

lionren, the Aborigina'l l{omen's Coal'ition and the National Act'ion

Corr:rii ttee on the Status of hlomen.

2. It is rnuch better t,han c-47, the bi'll propcsed by l{unr0 in June,

1934 .

(a) ertori,atic entitlprrierlt tc barrd rrrprrrbership goes oown fron, 7c,uu0

1 o ?2 ,00U.

(b) there is rea'l band control- over membership fir the

only lin,itat.ion is that a band xi ll not be able to take

f ror anJ 'indj viciua'l who is currentiy a band mem-ber or

banc mernbership as a resLlt of thj s 1eg'istition (except

that occur in the future).

future, The

status away

who rega i ns

t_o. rea son s

3. There is likely to be litigation.
Indian Ri ghts f or Indian t{omen have al reacty said they wi I I go t;
court unless the children are automaticaliy entitled Jo Uani mem-

bership. Their chances of xinning are not very good, but argumnts

about the chqrler of Ri oms and possible litioation
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C. DTIAILED PNOYISIOTS OT C-3I.

C.I. ITSTORAI IO}r TO BATiD ilE'{BENSHIP

l. l{hat individuals rill be entitled to regain band nembership?

- (a ) xomen rho lost status as a result of a marriage to a man who

did not have Indian status (section 12 (1) (b):

(b) individuals rho lost Indian status at age 2l because their

mot.her had gained Indian status by marriage and their father's

mother had ga'ined Indian status by marria-oe (section 12 (1) (a )

(iv) - the so-called "double mother" rule).

(c) illegit'irrate children of status lndian brcnen who lost, stetus

be:ause the father did no_t have Indian status (section l? (?)).

.-

{d} anJ shildren 0f a wore;-

Here born before the ,r,crriaae

the Hinister (section 109 (1)

Hho lost st;tus under l? (11

:
(D ) Hho

and Hho -?.-,ere ofde!^ed enf ranch'i sed bj

).

(e ) anJ, person, thei r spouse and chi_ldren, who lost status by

?ri r6nch'isemerrt, when the enf ranchisenrent was (i ) connected with

rnilitary service, (ii) in order to obtain employment or (iii)-
corrnected with becoming a lawyer or priest (under section I I I,
R.5.C. lgu6, ch. g1).

2. Exclusions from entitlement to rega.in band membership:

(a) there are two provisions dealing with non-Indian romen rho

golned Indian status by marriage before ApriI 17, 1985. These
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rere born rith Indian stntus. If ! yoman galnerl status by mrrlage
and later lost status, she ls not entitled to regaln status or band

membershlp under C-31. As rell, lf ! xoman rho galnetl status by

marriage has a child by a non-Indlan, that chlld ls not entltletl to

status or Dand membership.

(O) also excluded are individuals who voluntarily enfranchised, in-

cluoing their yiyes and chilOrin (unless they come within paragraph

(e) of part l, above). This is a significant change fronr bill B-47

xhere the wives anct chilttren of men who voluntarily enfranchised

under section 109 (l) hrere a'll considered to have been lnvolun-

tarily enfranchised and *ere restored to mernbership.

(c) also excludeg -are past illegitfmiite fena-le chiloren of a-status

Inoi aa man 'and ! non-status 
.- 
rroman. -As a resul t of irc Supreme

court, of Canaoa oecision in trrarqin v. chapman, the male iilegit-
inate chiloren of a status Indian *un-ano an non-status roman are

recognized as status Inoians - but fena'le chi'l6ren are not. The

Suprerne Court 6ecision v{as, in truth, a misinterpr€tation of the

]ILdian Act and created an fnequallty bet*een rnales and fer,ales in
--
this yery narroh' situatioil. Bill C-4? wo-uld have resolveo this in

favour of allowing both males ancl fernales into menbership. Bill
c-31 just leaves lt alone as a past r€ss, while not taling status

axay from the mal e chi I ctren i nvol vert.

+

Inolviduals Wro rill be entitled to ban? membership afmr'Aprll 17,

laClf -:t L-r^-- ^ L--r *-^-Lt!-L^ ' '
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(a) children born after,April 17, 1985, both of xhose Parents are

rEmbers of r particular band, will automatically be registered as

band nembers (unless band control of rrembership has been estab-

IiShed and band rules exclude the person). This ;,rovision rill

almost alnays appl.y to the chldren of a couple *ho Here band

members before April 17,1985.

C-2. RE6ISIRATIOTI AS A STAIUS I}IDIAT{ IITHOUT_BAru HEHBERSHIP

The following individuals wi'll be registered as status Indians but

without bano membership.

(a) an irrdividual who has one parent who is a nrember of a band.

tricst chi 1d4en of individua'ls who regain band me-mbership uncer C-31

c -3, THI POIjIRS OF A BA}O TO TAKT OYIR }.ttfitsTI(5HIP

can "essume cont.rol of

v

l.

J. A ba.|d

ilaJ :

(aI t,here r'lust be

rr€jority of the

menbe rs no rma I ly

*custoni " band and

a Aec i s'i on

eI ectors of

res i dent on

has its olrn

tb) h,ritten membershf ru1es

its own llrcrrrlersrr ip" in tlre follo*inS

to assume corrtr'oJ of rrrctT,fersl,ip by a

the band. The eleciors are barrd

the reserve (unl ess the band i s a

ruJes on voting).

nust- be esiablished.
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(c) ttre rules cannot take bano membership away.f rom idividuals for

things that took place in the past. If the ner rules said that

anyone rho rrar:ried a non-Inctian lost band membership, that rould

only apply to members who married non-Indians in the future.

(d) the rules can establish a way for decisions on band nemberrship

to be reviewed (some kind of an appeal'-or review procedure). The

band rtoes not nave to establish a revtew mechanism. The government

assumes decisions can be appealed to the courts.

(e) the band must notify the Hinister in writing that it is

assurring control of its own mernbership and must send the l('inister a

copJ of the menrtrersh'ip rules developed by the band. Tne Hinister

xi I I tel I the Regi strai to send a cop), of the departr,ent's band -

list..to the band and af ter tliat !inre tie band will have complete

responsibility for nrintaining its bano list.

?, Does C-31 recognize a ri ght of self -det.err,,i nat i on o'f mer,bershi p, or

citizenship?

. Bi'll C-31 does_ not talk about any "right" to deterlnine r,e;,5ership,

nor does it refer to treaty -or aboriginal rights or to self-deter-

mi nation or self -governr,ent. But, on the ot.her hand, the wording

is very careful not to say that this is a delegation of polrer from

the federal government and not to descri be the nets ru'les as

"by-'laws" (which would sound li[e delegated powei),
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The rules do not have to be approved by the tlinister or by anJ

other Canadian governnrental authority. There is no statement that

t,he rules are subject to the Charter of Rights and Freecloms (though

thE Department of Justice is of the opinjon that they rill be sub-

ject to the Charter). As long as they meet the conditions already

described then the t{inister must take the next step, xhich is.to

have the registrar send a copy-of the current band'list to the

band. nfier the band takei control of membership the Department,

ceases to maintain the band lists for the band. If, in the future,

the f ederal government tried to redef ine Ind'ian menrbership, it can

be argued that C-31 was legislat'ion wh'ich ErSs6 f ederal control of

re-lership and restored the aboriginal 0r tr€aty right to b6nds to

oefine their own citizensh'ip, In other words, it is possible that

this leyislation_could not be re!ersed by- parlianent *jthorlt the

eor',sent of each band involvgd_. Jhe:languag€ al-lows Indians to saJ

that the "right" is now with them and is protected as an "existing

aboriginal and t...a, right" within section 35 of the Constitution.

c-{. vr-rAT }rAPPtis tF A BAtiD D0ts }toT Assn{t c0r{TR0L 0F lTs (xN

iltI,IBTRSH I P?

tJhat happens within the two year transition period (ano before band

cont, rol ).

{a} after C-31 is

to ba nd.. mernbe rs h i p

ne* children, Tfie

naturellv- bp reei

in place aM the individuals have been restored

ilho ar? so entitlBd, there are certain rules for

children of txo filembers of the sarTrc band lrill,

sterrd es band rnernbars. Hoxpvpr thp chi I drpn of
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an.y intermarriage betreen bano rnembers

ga i n ba nd membershi p, thou gh they ri I I be

Indian registU,

a nd non -members ;i I l not

regi stered on the federa J

JJe rs on

ref e rs

ter* *doubJen to refer to a

rnernbers. The term usingle"

i s a ba nd member ,

The f ol I owing examp 1 es use tt*
bot h of xhose pa rent s a re ba nd

to a person one of whose pa rents

A band member rarries another band merrber. Their child Craig is

a "double" and a member of the band. If Craig marries a iierson

rrro is not a rTrenber of the band, his child Sam is a "s'ing'1e".

San: wi l1 not be regi stered as a band niec,ler (unless Sand rules

allow it or unless the band does not assr/me controJ of its own

r'inib€rship within two Jears). - But San v,'il j be registered in the-
:indian re$i ster as a status lndian (but not a b,anC n,er.5er)..

exarnpJe, nrerries a "oouble" then the chiJd*

Hi I I be ba nd rrrctT;be rs .

If San,, in the above example, rarries arrot.her "sing]e" the

result is rot clear. p. l'iteral reading of section 6 (1) (f )

says that, the children would come with'in that section and

therefore rould be band mernbers. But since both parents come

xithin section 6 (2) and do not have band rem)ership, it is

illogical that the chi'ldren should get band membership.

If Sarn, in the above
_+

ren Of t, I'rB lrrorriage
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?. l{hat happens af ter the two yea r transi t'ion peri od (and bef ore banrl

control ).

If a band does not assume control of its oxn membership rithin two

years, then on April 17, 1987, children nho have one parent rho is

a ba-nd member rvill be entitled to band membership. To repeat the

examp'l es f rom the 'la st sect i on :

A band membe} rerries another band member. Their chi'ld Craig is

a "double" and a member of the band. lf Craig marries a person

who is not a member of a band, his ch'ild Sam js a "sinole". Sam

xill be registered as a band nember. If Sar, maries a non-lndian

the children will not be members of the band and xill not be

regi stered as status Indians on the f ederal Ind'ian reoistrJ.

5s r,d lTr€riberS.

childnen will be r€rg'i stered as

If Sam rrrarries

ba nC rtienbe rS .

"s i ngl €", the chi J dren wi I I be regi stered a s

lf Sarn, a merT't,er of Ban_d A, -narries Shiela, a member of Bano B,

both remain members of their original bands. Section l? of C-3]

rould a'l'low Sam or Sh'iela to transfer to the spouses band r+'ith

the consent _of the admittinE bano. If the parents continue to

be members of'two different band, it is not clear how the band

ntembership of the fnllO is determined. It may require the

consent of a band under secti on !2.

V

r



C -5. r}UT IS THE ROLT ff

rl0,r"*

T}IE COilT I XU I rc r tDtRtL n[ 6l sTtx $

I }ID I AIIS ?

The I ndian regi ster

(a) people presently

xi I I i nc I ude:

on band lists,

(b) people presently on the genral list (a ve ry sma I I numbe r )

(c) peop'le who will be restored to and membership (estimated at

2?,L)UU, prirrori 1y xomen who lost status by section 12 (i) (b)),

(o ) f irst generation chi ldren of the '/2,000 (estinrcted at 46,00U)

whc v,ill be regist.ered as status Ind'ians but who w'i'l I not have band

Irr€r.5€rship.

- Tne Ind1an register wil'1, f or the f irst time, inc-luoe substantial 
-

nLilers of irrdi viOuals who are status Ino;ans but ere not members

of ba ncis. If a bano does not assume control of its owr: r'enSer shi p,

thcse individuals (other than general list members) will automat-

ically be entitlecj to band membership on April,17, i9o7. lf ban(s

tete control, then sonre_of those cni lcren could be excluded penm-

ane.it)y fron"i bano rnenbership. ln that case they would cont'inue to

be on the federal reg'ister, but will not be band members.

Hhat is the significar,ce of being a status Indian on the Indian

register, but not being a menier of a band? There could be entitl-

.*"nJ for of f -re'serve DIA programs, such as post-seconclary educat-

ional allovances, uninsured health care and off-t€serve housing.
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C.6. CA]T A BA'TD IiCLT'TIE AS TEIIEERS I'OIYIDTALS YHO ATE X}I OT THE

TIDIRAL REG ISTEN? IF SO. DOES THT FEDTRAT gOYtRil{tNT }UVE

(BLIBATIOilS Iil NItITIOil TO T}PST }IIIIBERS?

The provisioni

band decirlons

recognizes and

in

of

C-31 on band control-of nembership do not limit

rembers to individuals who the federal go Ye rnment

bri ngs out

for

be

regi sters on the I ndi an regi ster. Thi s

openly something that has existed in fact for many years. Indian

bands have often allowed non-status women (and others) to reside on

reserves though they did not have Indian status. Th'is has been so

cor,r'.tn that since 1960 the DIA has had a policy of extending social

procrarns to non -status Homen and the'i r chi lclren on reserves as if
they had In-dian status. l[o* this distinction betxeen federally

reco.cnized InOjans and barrd recognized InCians wi'tl be onenly ack-

nowledgeil. lrlhat obligat-ions, if 
. 
any, uill the f ecjeral gevernnrent

assume'in relation to these individuais xho (a) are band r€m5ers,

(b) are not on the federal Indian register and (c) liye on the

reserve?

The cdb'ir,et. docunrent which was leaked i n February stated:

Ttre ex j sti ng f_edera I governnrent pol i cy of f i nanci ng servi ces

Incjans olly would continue, although in practice there maJ

some difficulty in maintaining the policy. (paragraph 3a)

The stet,er,ent is interesting. lt is inaccurate that the present

policy'is to fund status Indjans only, but it indicates an intent-

ion to deliven programs only to individuals on the federal Indian

register a'nd not to band members who are not on that register.
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Government 'Background ltotes' released rith Bill C-31 state:

The Indian Act uill place no restriction on who a band can

bring into its membership. All band members rill be equal

witn regard to_the band activities governed by tha Inoian Act

such as band elections, land surrenders, and land holdings,

Indian Act provisions relating to ind'ividua'ls (eg. wills and

personal tax exemptions) will continue to app'l.y to Indians

on1y.

C-7. IH,AT ART THI RULIS Oil O}{*ES[RYT RESIDTITCY?

Tne b3'-1aw powers of bano councils under section 81 of the present

Indiar Act wi ll be exp,ald.q Lo add poir'ers to deterr''i-ne re-side'',ce of

band menbers and-oth€r persons on'the reserye.-- As we'll, the band

counc'i I wj I I be abl e to enact b5'-1aws i n relati on to spouses and

ch j I cjren of band re,rbers on any matters on wh j ch band counci I s can

currently nake by-laws in relation to members. These provisions-

meet the objections to the residency provisions in tsill C-47.

C-8. OTHTR TIATTIRS

l. Adopted ch'ildren rill now be considered on the same basis as other

chi ldren.

There has been a long controversy about the question of adoption

and Indian status. Bill C-31 provides that adopted children yill

be treated in the Same $aJ as natural born clrlldren for purposes of

e
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Indian status and band mmbership, Adoption by non-st.tus parents

would still not have the effect of ending Indian status. A band

xhich takes oyer its oxn membership sJstem rou'ld be able to nake

different rules in relation to adoption.

?, iiarri.g. *orid no longe. n.r. any affect on Indian status, un'less

band ru'les on membershi p prov j ded otherwi se.

3. "fnfranchi sement

that the'i r name

I i st r,c i nta i ned

assumed control

Hould be endpd, but ind'i viduaJs could request

"deleted" from the Indian register or anJ band

the Departrrent (tnat 'i s, for a banO that had not

its own rnenrbersh'i p)"

ur,dtr the Indian Act to a perThe ir,divicjuaJ Hould heve no

cal,ita share of band funds.

*'frether any pa.ynent should be

Jeav€,

be

by

of

r i Eht

The i oua

i ndi

i ndiv "l 
ba rrd €ou 1 d dec i de

viduaJ xho chcses to

1.

rnade to an

c - 9, A X){CL I t S 0F PR OBL ttrs

Tnere a re no gua ranti es of aodi ti c'na I I ands , band f unds or progra,Ii

f undi ng to ensure that exi sti ng ba nd rr:m5ers xi 'l I not bea r the

burden of the additions to band funds. The reforms are hartdled in

sirch a uiay that individuals will be added, but no one wi'll loose

status as a result of C-31 (because of the protection of'acquired

rights"). This has the effect of reducing on a Per capita basis

band assets and DIA funds. Cronbie has talked about additional

monies f or. DIA programs.
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?. The extent of protection of acquired rights in C-31 seems to rffect

unborn children and not just indiyiduals rho are band nembers under

C-3J. If a First tlation ranted to have a strict racial ctescent

rule f or band mmbership, a hi story of intermarriage bef ore Apri I

17,1985, would be inportant. But C-31 seems to prevent nex band

rules 
-on 

membership using pre-April L7, 1985 events as grounds for

deciding on the band mernbersh'ip of individuals. The effect of

sections 10 (3) and (4) should be'limited to individuals xho have

band membersn'ip under C-31, but not to subsequently born chilOren,

?rra Under tsill C-31 a non-lnd'ian rill not gain status by marriage to a

staius Indian. The only situation where a non-Indian will have

gained status by rr,arriage is the cESe of white xornen r*ho F,ittiBd

status Indian nr*n betore April 17, 1985. These wo:nen wi'll continue

to !e band mer:riers af-ter April ?-7; 19U5. In -contrest the white 
.

husb'ands of Ind':an rromen *'i 1l not gain status, whether the rr,a rriage

tool. p'lace bef ore or af ter Apri 1 17, 1985. The whit.e wi ves xho

gai rred status by rarriage bef ore Apri I 17, 1985, w'il-l be treated -

f ulll 
_as 

Irr6ians f or the purposes of the -status of thei r chi loren,

ifnis means that an inOian man xho married a rvhite wife before April
\
l rr, 1985, is in a better position to pass on Indian status to h'is
)
/ children than an Inclian xornn who rarried a white husbano. This
I
'-, aan be shown by using txo examples.

Charlie trlarried tthite r*oman Sally

Cha rl i e a nd 5a I }y a re ba nd rnerrrbers

under tsill C-31 and their ch"i ldren

b* ba nd Irler$bers.

bef ore Apri I I 7,

under the Indiau-

Indian rnan

1985. Both

Act_ a nd nolJ

entitled to

are automatica:l ly
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Indian roman [daa married rhite nan David before Apri I 17, 1985.

Edna lost Indian status on marriage. By Bilt C-31, [dna *ill
regain band rcrnbership, but Oavid ri Il reraain non-Indian, Their

Chi ldren are not automatical ly ent,itled to band members, bu-t

ril'l be registered on the federal Indian register as having

Indian status. They can only become band members if (a) the

band does not assume control of its own membershp within two

years or (b) if band rules on memlership recognize them as

rnembe r s .

Tnis difference results frorn treating the white worien who gained

status by rtrriage as having "acquired rights" and treating those

ri girts as f ul ly equal to the rights of Ind,ians born with indian

staius. --Since at Ieast the 1982 committee hearings, the governrrent-

nas ihsisted tfrat nacquired righ!sn must be protected. An alter-

na*.ive wou'ld be to limit the nacquired rights" of white wjves to

rights for themselves alone, and not in relation to their children.

A provision could be aCOJO stating that in calculating the status

- of children (anO only for that pu.po..; a hcnan who gained status

b; n,arriage will be treated as not having lrrdian status or hand

men5ersh'ip.

C-10. STRtilGTHS

1. There is no inequa'l ity of

ba nd merrrbe rs h i p bef ore Ap r i

metrrbership by C-31 . Thfs

descent ru J es between

I 17 , I 985 and peopl e

reduces great Iy a ny

ind'i viduaJs with

- restored to ba nd

against the reform.

Cha rter arguments

h

l
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Indian ro,nan Edaa married rhite man David before April 17, 1985.

Edna lost Indian status on marriage. By Bill C-31, Edna rill
regain band membership, but David rill remain non-Indian. Their

Children are not automatically entitled to band members, but

will be registered on the federal Indian register as having

Indian status. They can only become band members if (a) the

band does not assume control of its own membershp within two

years or (b) if band rules on membership recognize them as

members.

Tnis difference results from treati ng the white hrorrien who gained

red rights" and treating thoseriarriage as having "acqui

fu'l1y equal to the rights of Indians born w'ith Ind'ian

sta'Lus. -- S1'nce at least the 1982 cornarittee hearings, the goverrlrrent-

has insisteO that nacquired rights" mus.t be proiected. An alter-
native would be t0 limit the "acquired rights" of whjte wives to

rights for thernselves alone, and not in relation to their children.

A provision could be aOOJO stating that in calculating the status

of chjldren (and only for that pr.pos.; a rron6n who gained status

b; r,arriage wi I I be tr€ated aS not having Ir,dian status or band

menbership.

C -IO. STRIilGTHS

St

ri

by

AS

at-us

!i't s

1. There is no inequality of

ba rrd rrerrrbe rs h i p bef ore Ap r i

menrbership by C-31 . This

a E6 i nst the ref orm.

descent ru I es beth'een

I 17, 1985 and people

r€duces great ly any

individuals !rith

- restored to ba nd

Cha rter arguments

|}


